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TOPICAL INDEX 


From July to December, 1920, inclusive. 


I, Control and Regulation in General. 

§ 1. RIGHT TO INSURE IN GENERAL. 

Act dves not prohibit individuals from transacting business of insurance. 
Solomon v. N. J. Indem. Co. (N. J.) ccccccscccccccccccccccccccccceces 

Prohibition of surrender charge is applicable to foreign as ‘well as “domestic 
insurance companies. Security Life Ins. Co. of Amer. v. Watkins (Ky:) 


§ 2. WHAT CONSTITUTES INSURANCE. 


Contract guaranteeing or indemnifying employer against breach of fidelity 
by employee, is “Contract or policy of insurance” though designated 
“bond.” First Nationa} Bank of East Islip v. National Surety Co. (N. Y.) 

“Insurance” ig contract by which one party, for consideration becomes se- 
curity to other against loss by specified risks, dominant and character- 
istic feature being indemnity or — for consideration. Everly v. 
Equitable Surety Co, (Ind.) ........ 


§ 3 POWER TO CONTROL AND REGULATE. 


Charter of company may be changed under police power of state and legis- 


lature may require mutual companies to have certain surplus. Integrity 
Mut. Ins. Co. v. Boys (Ill.)... 


eres eee eee eee eee eee eee eee eee eee eee eee ee) 


§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 
‘eee Code, held complete act. Day v. St. Paul Fire & Marine Ins. Co. 


OOOO meee eee meee eer eeeeeeseeeeeese 


§ 7. LICENSE FEES AND TAXES. 


Cash dividends paid to policy holders and not used by them during year in 
payment of premiums cannot be deducted or excluded in computation of 
income for taxation — provided on authorizing reduction from gross in- 
come of sums other than dividends is tantamount to direction that divi- 
dends ghall not be deducted. Penn. Mut. Life Ins. Co. v, Lederer. (U. 8S.) 


§ 11 CONDUCT OF BUSINESS. 
Wheres assessment company issued old-line policy, restriction as to age is 
inapplicable. Andrus v. Business Men’s Acc. Ass’n of Amer, (Mo.) 


e i BOARD OF UNDERWRITERS. 


By-laws of board of fire underwriters held not illegal as in restraint of trade. 
Booker & Kinnaird v. Louisville B’d. of Fire Und. (Ky.) 


$ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR 
AGENTS 


e 3%. APPLICATION OF LOCAL LAWS. 


Compensation act makes no distinction between domestic and foreign insur- 
ance companies. Dillon v. Mark (R. I.) 


§ 18. 





em eee ener eeeeeee eee eee enee 


SUBJECTION TO SPECIAL REQUIREMENTS. 








(1). 


In action on certificate, evidence as to payment of entire proceeds of certi- 
ficate to other person was inadmissible. Grand Lodge of Ala. A. F. & A. 
M. Vv. Gootwin. . (AlAs) .cccccceccosdcescccoces 


§ 20..—— Late) SSenenes OR LICENSE AND LICENSE FEES OR 
TA 8. 

Agent for foreign company was not chargeable with tax on premiums on re- 
insurane contracts—Voluntary payment of taxes not owed cannot be al- 
lowed as offset to recover taxes claimed, when made without mistake, 
fraud, or duress—Agent of insurer must pay tax on premiums without 
deduction for reinsurance. Drennan v. Hampton (N. Y.)...... 


§ 24. —— EFFECT OF NONCOMPLIANCE WITH LAW. 


Business done by foreign company prior to issuance of authority cannot be 
validated by subsequent issuance of certificate. Galveston, H. & S&S A. 
Ry. Co. v. Hartford Fire Ins. Co. (Tex.)..cccccsccccccscscsessccsssseses 


$ 26 —— ACTIONS. 


Where company issued contracts of insurance prior to issuance of certificate 
of authority and paid losses taking assignment of claims, it cannot main- 
tain actions on such claims. Galveston, H. & 8. A. Ry. Co. v. Hartford 
Fire Ing. Co. (TOX.) cccccccccccccccccvcccccveccece 
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Service on superintendent of insurance is ineffective where plaintiff does not 
reside in county — where contract to pay compensation for services 
shortly to be performed in two cities cause cannot be regarded as having 
arisen in county of one state by virtue of fact that part of services were 
to be performed therein. Shearer v. Farmers’ Life Ins. Co. (Kan.) .... 


II, Insurance Companies. 

(A) STOCK COMPANIES. 

§ 33. CAPITAL AND STOCK. 

Note of subscriber to corporate stock in insurance company, secured by valid 
first mortgage on real estate to which subscriber has title, accepted by 
corporation in payment for stock, is “property aw received”. Gen’l 
Bonding & Cas. Ins. Co. v. Moseley CBOE cccs ° oe 

Note of subscriber to stock in company secured by “deed of trust, accepted 
in payment for stock is “property actually received”. Prudential Life 
Ins. Co. of Tex. v. Pearson (Tex.) 

Stock subscription contracts, calling for payment in cash or “securities” sat- 
isfaction to insurance department of state, held valid on their face 
Such contracts are proper to be used in payment and satisfaction of stock 
subscription. Mitchell v. Porter. (Tex.) 


$ 84. STOCKHOLDERS. 


Company may make valid contract for subscription before authorized to do 
business and subscribers’ liability is not affected by failure to secure cer- 
tiflcate of authority. Levassor v. Metropolitan Fire Ins. Co.’s Receiver 


CHYc) cocdccccodcccccece Co ecececccerceccceeeeeeeseeeses 


§ 86. FRANCHISES AND POWERS. 


Charter of company held to authorize insuring ig of live stock against 
hazards of transportation. Galveston H. & S. A. Ry. Co. v. Hartford Fire 
Ins. Co 


§ 41 INSOLVENCY AND DISSOLUTION. 


§ 60. ASSETS AND RECEIVERS. 


Compensation allowed to receiver and counse] for company held excessive and 
reduced. Levassor v. Metropolitan Fire Ins, Co.’s Receiver (Ky.)....... 


(B) MUTUAL COMPANIES. 
@ 62. INCORPORATION, ORGANIZATION, AND EXISTENCE. 


§ 63. —— CHANGING TO JOINT-STOCK COMPANY. 


Insured not entitled to benefits for accidents in excess of number stipulated 
in contract. Empire Health & Acc. Co. v. Chatman (Ind.) .... 


III, Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 


§ 59. PROFITS, DIVIDENDS AND SURPLUS. 

Charter of company may be changed under police power of state and legis- 
lature may require mutual companies to have certain surplus. Integrity 
Mut. Ins. Co. v. Boys (Ill.). 

It fs right and duty of legislature ‘in exercise of police power to adopt rea- 
sonable laws to secure insured against corporation—Statute requiring mu- 
tual companies to have certain surplus is restrictive only on corpora- 
tions organized under such act. Integrity Mut. Ins. Co. v. Boys (Ill.).. 


§ 76 EVIDENCE AS TO AGENCY. 


Authority of agent is presumed to continue until notice to contrary. Ward 
v. Pacific Fire Ins, Co. 


§ 78. SCOPE AND EXTENT OF AGENCY. 

License issued to local agent does not define agent’s powers to bind company 
nor does it change general laws of agency. Eikliberger v. Ins. Co. of N. 
America (Kan.) ..... 


§ 79. DURATION AND TERMINATION OF AGENCY. 

Company was under no obligation to notify transferee of property insured to 
whom policy was assigned without consent of insurer, of termination of 
agency of firm writing insurance. Greentaner v. Connecticut Fire Ins. 
Co. of Hartford, Conn. (N. Y.) eenccece 

Agency contract specifying grounds for termination does not exclude any 
other ground for termination. Mich. Mut. Life Ins. Co. v. Thompson. 

> - > 
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$ 84. COMPENSATION OF AGENT. 
(2). Right to commissions. 


General agent, prohibited by contract from soliciting insurance outside own 
territory held not entitled to commission on change of policy issued from 
general ugent in another state — company which received from general 
agent policy issued through general agent in another state for conversion, 
held not estopped from invoking first agent’s contract prohibiting solici- 
tation of business outside of own territory. Gary v. Northwestern Mut. 
Life Ins. Co. 


(4). Commissions on renewals. 


Agency contract specifying amount of commissions of first year business 
and on succeeding years’ collections gave agent no vested interest in 
commissions on renewal premiums. Mich. Mut. Life Ins. Co. v. Thomp- 
son. 


(6). -—— 

Burden was on general agent suing for commissions to show that he was 
entitled to them. Cary v. Northwestern Mut. Life Ins. Co. (Va) 
Petition held suificient to warrant recovery for services rendered under writ- 
ten contract which was pleaded and further that allegations were suf- 
ficient to admit of evidence that parties treated contract as continuing 
one and justified recovery for services rendered beyond term specified 
in written contract. Evidence held to be sufficient to sustain findings 
of jury and judgment of court. Royce v. Farmers’ Life Ins. Co. (Kan.) 


$ 92. EVIDENCE AS TO AUTHORITY. 


Evidence held to justify finding that agent had authority to receive and ac- 
cept application for permit to enlist in army and go overseas — and that 
insured’s brothers were justified in relying on agent’s promise to attend 
to getting such permit. Security Life Ins. Co of Amer v. Bates (Ark.) 


(B) AGENCY FOR APPLICANT OR INSURED. 
§ 97 CREATION OF AGENCY FOR BOTH PARTIES. 
(2), 


Contract rights transferred to corporation in payment for stock to extent of 
their value are “property actually received’, General Bonding & Cas. 
Ins. Co. v. Moseley (Tex.) 


§ 98 IN GENERAL. 


One, not appointed agent, who acted in procuring insurance was broker 
though he had no license, or if not broker, was agent where insurer did 
not know he had no license. Day v. St. Paul Fire & Marine _ Ca 


§ 101. SCOPE AND EXTENT OF AGENCY. 


Evidence held insufficient to show that agent of defendant was authorized 
to receive payment of premium so as to bind insurer. Parrott v. Guar- 
antee Fund Life Ass'n. (Mo.) 


qa).— 

Insurers cannot complain of acts of fire underwriters in refusing to deal 
with “nonboard’” companies. Booker v. Kinnaird v. Louisville B’d of 
Fire Und. 


(4). 

Acts of board of fire underwriters in expelling members for delinquency of 
company heid not unlawful — it is unlawful for two or more persons to 
engage in boycott to injure trade or business of another. Booker & 
Kinnaird v. Louisville B’d of Fire Und. (Ky.) 


#103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL, 


Tn action against brokers for damages to customer by negligently failing toe 
procure insurance or to notify of inability to do eo, evidence ag to de- 
fendant’s failure to notify held insufficient to support verdict for = 
tiff Orgel v. Goldstein (N. Y.) .... ne 

Complaint alleging that solicitor agreed to forward application and “that 
solely because of his neglect, property -was not insured at time of loss, 
he'd to state good cause of action against solicitor agent, in making such 
agreement acted in individual capacity, not as agent for company and 
upon breach of agreement, was personally liable—such agreement held 
not void as against public policy—such agent is liable as insurer under 
policy—instruction authorizing recovery of such per cent of amount for 
which policy would have been issued except for such breach as crop de- 
stroyed bears to total crop, which would have been produced, held proper 


notwithstanding certain omissions in policy. Mayhew v. Glazier (Colo.) 198 
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8 104. AGREEMENTS TO PROCURE INSURANCE AND LIABILITY 
THEREUNDER. 


Where plaintiff claimed that defendant, forwarding agent, was to do all 
customary things to insure shippers reasonable protection, and defend- 
ant, qualified expert, testified without contradiction that after armistice 
shipping agents ceased to insure against war risk, a judgment against 
plaintiff for damages caused by failure to insure against war risk must be 
set aside. Lambert v. F. Wm. Gertzen Co. (N. Y.) ..ccceecccccecceceee 839 


§ 106.. BREACH OF CONTRACT BY PRINCIPAL. 


Presumption in action for breach of contract to take out liability insurance 
ig not that power of cancellation embodied in policies would have been 
exercised, but to the contrary. McGee v. Dunnigan. (Mo.) ...... Sa 602 
Defense that plaintiffs could not be agents for defendants in procuring ‘bona 
is matter of defense in action for breach of contract, which, under stat- 
ute as to contents of answer, must be pleaded where broker was 
acting as agent for both parties with their knowledge, he may recover 
for breach of contract preventing its consummation action for 
breach of contract to take insurance held not premature, refusal of per- 
formance being absolute, and benefit to be derived by plaintiffs not be- 

: ing problematical, uncertain, or contingent on anything to occur in fu- 
ture contract to take out liability insurance held not uncertain in 
view of acts of parties Where insurer, authorized to issue assessment 
policy. issues old-line policy, it is bound by such contract, Andrus v. 
wraetnees SIGHS Ave. BATR OF AMG.. CBO) bcc ccvcccsecccscsececnesscnnse 599 


# 114 NECESSITY IN GENERAL. 


Person may take out policy on own life and designate any person he chooses 

as beneficiary, though person so designated has no insurable interest in 
life of insured, and joint policy taken by former partners in favor of 
survivor is in effect a policy taken by each for benefit of other. Atkins 
WT SRO, CATE? cocevcccscccrcvvovsevvecse one 




















rV¥. Insurable Interest. 
# 116 WHAT CONSTITUTES INTEREST IN PROPERTY. 
(6) Vendor and purchaser. 


Owner of vendor’s lease on real property owns insurable interest therein where 
there is no provision in contract that insurer shall own exclusive or uncon- 
ditional title. Farmers’ Mut. Fire Ins, Ass’n v. Hodges. (Ark.) ...... 81 


(2). Persons having insurable interest in general. 


Where mortgagor insured property with loss payable clause in favor of mort- 

gagee and mortgage was foreclosed, purchaser at sheriff's sale, subject 
to redemption, had insurable interest. Stockton Nat. Bank v. Home Ins, 
Co. Of New York (HaB.)....-ccsccccsese 


(3). Warehousemen and other bailees. 


Warehouseman has insurable interest in goods to which he has no title and 
may recover for their loss under policy insuring goods held in trust or 
on commission. Lewis v. Home Ins. Co. (N. Y.)...seeeeeee ces Prrrr yo -. 183 


§ 118. INTEREST. 
















INSURANCE WITHOUT 






#119. —— WAGERING POLICINS IN GENERAL. 
Plaintiff's policy on life of cousin, on whom she was not dependent, held 

void as wagering contract. Southern Mut. Life Ins. Co. v. Perry (Ark.) 438 
§ 133 ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 
Assignment of paid up policy to person having no insurable interest held 



















valid — where such assignment was valid, assignee’s assignment to bank 

as security for payment of loan was valid. Haase v. First Nat. Bank of 

Anniston. (AlA) ..cccccccccccccrcccces CA PACRELADACAEREC SR ARON GT Ee ee bats 429 
Assignment of policy as security for debt is not void on the ground of credi- 

tor having no insurable interest. First Nat. Bank of Beeville Tex. v. 

Security Mut. Life Ins. of Binghamton, N. Y. (Mo.) ........... cooccs 898 


$123. EXTINGUISHMENT OF INTEREST. 


On divorce being decreed, wife’s insurable interest in husband’s life ceases. 
Whiteselle v. Northwestern Mut. Life Ins. Co. (Tex.)............005. 268 
Where wife has insurable interest in husband's life at time he ‘assigns policy 
to her, existence of insurable interest on maturity of policy is unneces- 
sary and her interest does not expire on divorce. Teed v. Brotherhood 
Of Amer. Yeomrmen (Waeh.) ..cccccccccccccccccvece Snadibass sens once 441 
Termination of partnership after policy on partners was “issued does not in- 
validate policy or prevent beneficiary from recovering amount though 
insurable interest terminated before death of insured. Atkins v. Cot- 
ED |. h0a50pennenss ada s8adhay cane ctas bees oon Beir e ca teenabdacenn - 653 










Topical Index. 


V. The Contract .in General. 
(A) NATURE, REQUISITES, AND VALIDITY. 
§ 124. NATURE OF THE CONTRACT. 


In absence of statute governing contract, parties may epeen ad libitum. 
Southland Life Ins. Co. v. Hopkins. (Texas.) 

Company has right to fix terms on which it will insure and ‘applicants have 
right to accept or reject, but having accepted policy are bound by it. ° 
Inter-State Business Men’s Acc. Ass’n v. Nichols. (Ark.).........e005 02 98 


§ 126. WHAT LAW GOVERNS. 
\1) In general, 


Contract delivered through local agency is subject to the laws of that State. 
Sovereign Camp, Woodmen of the World v. Mixon. (Fla.) 


$ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER. 


Insurer is not Hable where contract is not effected until after loss. Palmer 
v. Bull Dog Auto Ins. Ass’n (l1ll.) 


§ 128. EXECUTORY AGREEMENTS TO INSURE. 
(1). In general. 


Where automobile buyer notified sales company, which agreed to keep him 
protected by liability insurance, of personal injury action against him, 
and where officer of such company, also officer and active in management 
of other company which had assumed sales company’s obligations, de- 
nied jiabiliy, buyer could recover from latter company without having 
eg it actual notice of such action. Ford v. Stevens Motor Car Co. 


(2). Actions on agreements. 


Evidence held to prima facie establish agreement to keep euniaatiaie buyer 
protected by liability insurance while using new automobile temporarily 
furnished pending delivery of car purchased—evidence held to show that 
defendant company assumed obligations of other sales company with 
buyer including agreement to keep plaintiff protected by liability insur- 
ance—lack of notice of personal injury, if contract provided for such 
notice, was special defense which should have been pleaded. Ford. v. 
Stevens Motor Car Co. (Mo.). 

Where bill fo: reformation contains. allegations sufficient to show agreement 
to issue policy and payment and acceptance of premium and waiver of 
title clause and prayer for reformation and that insurer be decreed to 
pay loss and for general relief, decree granting relief will not be reversed 
because evidence does not show policy was actually issued. Hanover Fire 
Ins. Co. v. Hiers (Fla.) 


§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 


Agent authorized to issue policies, who enters into valid contract to insure 
goods, afterward removed to another county, may bind principal to 
transfer insurance to cover new location where, upon being notified of 
such removal, agent promised to make transfer and insured was not in- 
formed of any restriction upon agent’s authority in that regard. 

v. American Eagle Fire Ins. Co. (Neb.).. 

General agent is without special authority to issue policy to cover loss where 
parties were not under contract at time of loss Western Indemnity Co. 
v. Indust. Acc. Comm. (Cal.).... 

It may be assumed that agents possess fuller and more complete knowledge 
as to interpretation placed upon their contracts by company than those 
not connected therewith — where policy clause is ambiguous and agent 
represents that company construes such clause in certain manner and 
insured accepts and relies upon such interpretation, company will be es- 
topped to deny that clause does not mean what agent represented. Ed- 
wards v. Masonic Mut. Life Ags’n. (W. Va.) coevescoce 


§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(1). In general. 


Where applications for hail insurance are signed by applicants on farm 
and sent by mail to local agent without notice or knowledge of local 
agent as to amount, specific crops, or lands to be covered, statutory pro- 
vision that hail insurance shall take effect from and after twenty-fours 
from time of application, does not apply — where such application was 
mailed and agent did not receive it until two days later, subsequent to 
hail loss, it was held that minds of parties never met so as to create 
liability. Anderson v. Westchester Fire Ins. Co. Storm v. Same (N. Dak.) 484 

Company may make binding contract by delivering policy and accepting 
premium thereon, even though insured never requested that policy be 
issued. T. BE. Haddox & Co. v. Ohio Valley Fire & Marine Ina. Co. (Ky.) 572 
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(3). What constitutes acceptance. 


Where applicant for insurance covering cotton gin agreed with agent that 
company should distribute insurance among various items of property, 
such apportionment, could not prevent policy being acceptance instead of 
counter offer to insure—where such applicant did not directly specify 
that loss was to be payable to lienors as interest might appear and 
policy as written provided for such payment, such fact did not make 
policy counter offer not binding until acceptance by insured. Ginners’ 
Mut. Underwriters’ Ass’n v. Fisher (Tex.).......ccseccesceccecececs 


(4). Bffect of delay. 


Where policy was not to become effective until issued negligent delay by 
company in approving application and writing policy creates no liability 
to insured who became sick after date of policy. Inter-State Business 


Ben's ACS. ASW. CAFE.) ccccccccccccccccccccccvccccccce® See 0008 


(6). Notice of rejection. 


Where plaintiff's son had previously acted in obtaining insurance by carrying 
message to mother that policy was about to expire, local agent was 
justified in mailing notice of rejection of new application to son, and 
where son failed to open letter and loss occurred before application was 
corrected, there can be no recovery. Feldmeier v. Springfield Fire & 
Marine Ine Co. (WiB.) ..cccccccccccccccccccccecsccecsccaces 


seer ew eeeeee 


(6). Effect of acceptance and approval. 


Where payment of premium has been made or arranged for and application 
submitted, acceptance of such proposal and issuance of policy completed 
contract. Edwards v. Business Men’s Acc. Ass’n of America (Mo.)..... 


(7). Offer to insure and acceptance. 


Where employer applied to local agent for renewal of policy covering liability 
for injury to employees, and general agent wrote employer that higher 
premium was required and that he should advise by return mail if sat- 
isfactory, there was no contract until employer accepted such counter 
offer—if employer accepts terms granted by company, contract is com- 
plete though local agent has not communicated acceptance to com- 
pany. Western Indemnity Co. v. Indust. Acc. Comm. (Cal). 


Where policy was delivered to insured and was retained without objection 
beyond reasonable time, such retention constituted acceptance even if 
policy be construed a counter offer and not acceptance of offer con- 
tained in application. Ginners’ Mutual Underwriters’ Ass’n v. Fisher 


§ 181. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 


Ora) contract which contains all essential elements is valid in absence of 
statute to contrary. Georgia Casualty Co. v. Bond-Foley Lumber Co. 
(Ky.) soe 

Contract may be 
written application. Ginners’ Mut. Underwriters’ Ass’n v. Fisher (Tex.).. 


It is essential to valid parol contract that there should be definite under- 
standing and minds of parties must meet on essential points—although 
no express agreement was reached as to duration of risk, parol contract 
will not be invalidated for uncertainty in that particular if intention of 
parties can be gathered from facts and circumstances in evidence Kor 
v. American Fagle Fire Ins. Co. of New York (Neb.). 


(2) Authority of agent 


It is within authority of agent, with power to solicit, deliver and collect, 
to make oral contract and such act is binding on company unless insur- 
ed knew of limitation on his power—although agent quoted rates and 
home office adjusted claims and riders were sometimes attached to poli- 
cies upon which appeared the names of others as general agents, such 
facts were not sufficient to charge insured with notice that authority 
of agent did not extend to making oral contracts. Georgia Casualty Co. 
v. Bond-Foley Lumber Co. (Ky.) 


(3). Merger in policy subsequently issued. 


Oral agreements and antecedent writings become merged in subsequent 
written contract and are incompetent for enlarging scope of such con- 
tract—-where oral agreement covered term of 3 years and then from 
year to year, and insurer delivered policy for one year which was ac- 
cepted, it constituted contract and oral agreement was merged in it— 
oral agreement at time policy was issued for one year that other poli- 
aies should be issued from year to year for 3 years was agreement 
which was not to be performed within year and was within statute of 
frauds. Harrower v. Insurance Co. of North America (Ark.)... 
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$# 184 PAPERS ACCOMPANYING POLICY. 


(7)-— 


Where company accepts part cash and notes for first premium with agreement 
that policy shall be forfeited if notes be not paid, such action was not 
in violation of statute voiding policies unless they provide all premiums 
shall be payable in advance. New England Mut. Life Ins. Co. of Boston, 
Mass. v. Brooks (Ind.).......... cece cccccccccceseeeesececcecesccoses 


§ 136 DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 


Generally actual delivery of policy is not necessary to complete contract— 
application, giving insured stipulated time to reject policy, did not 
make actual delivery condition precedent to becoming completed con- 
tract—provision that policy could not be given effect until actual de- 


livery held valid. Edwards v. Business Men’s Acc. Ass’n of America 
(MO.)  ceseses éaee 


(2) Sufficiency and effect of delivery. 
Deposit of policy in mail, addressed to insured, is delivery to him. BEdwards 

v. Business Men’s Acc. Ass’n of America (MO.).......6 0000 seveeeeees 
Delivery of policy by company to wife of insured in keeping with. his in- 


structions, held delivery within “delivery” clause. Home Life & Acc. Co. 
v. Compton (Ark.) 
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(3). Conditional acceptance of delivery. 


Under application for policy giving insured 3 days after receipt of policy 
in which to examine and reject it, without requiring his assent to be in- 
dicated in any particular way, his statement to agent that he was 
sat'sfied and would accept without further examination, and his direc- 
tions to clerk to pay premium, was waiver of such provision of appli- 
cation so that contract was complete upon delivery to mail directed to 
insured’s address. Edwards v. Business Men’s Acc. Ass’n of America 
CHE) Biv isin t en io. bo0050.00.00465 000554 0.000 cote eabsbeernses cosnennaeenenete 

Where policy was delivered on condition it should be promptly returned if 
not satisfctory, with bill enclosed with request for remittance if satis- 
factory, condition was not one of payment and did not have effect of 
making delivery conditional. Ginners’ Mut. Underwriters’ Ass’n v. 
Fisher (Tex.) ..-...... 












(4) Effect of condition as to delivery while insured Is tn goo] heulth. 

Where company has had medical examination prior to accepting risk, pro- 

vision that insured must be in “sound health” on date of policy means 

that he has not become ill between time of application and time of 

issuance of policy, not chronic disease that he may have had at time 

of application and examination. Chinery v. Metropolitan Life Ins. Co. 
=e 
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§ 187 











PAYMENT OF PREMIUM OR DUES. 
(3). What constitutes payment in general. 


Where agent’s agreement to receive lots In payment of first premium, dif- 
ference to be paid to insured on delivery of deed, was not specified, 
agreement is illegal and not — enforceable. Pryor v. Gowan 








§ 138 VALIDITY ™N GENERAL. 
(1) In general. 


Policy payable to estate of deceased former owner of property is valid. 
Todd v. Security Ins. Co. of New Havn, Conn. (Mo.).. 






(2). Discrimination between insurants. 


Statutes as to payment of premiums in advance and forbidding discrimina- 
tion, did not avoid policy issued in violation of their provisions. South- 
land Life Ina. Co. v. Hopkins. (Texas) .. 


141 
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i ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 


(1) In general, 


Incontestability clause, not required by law, prevents attack upon the validity 
of policy because of nonperformance of condition precedent unless ex- 
pressly excluded. Chinery v. Metropolitan Life Ins. Co. (N. Y.)....... 

Where policy was recognized as valid obligation neither insurer nor insured 
could rely on claim that it was void because not countersigned. State ex 
rel. Chorn, v. Hudson (M0.) ..ceceseeseeces eeccccvcccccccesoscs 

That policy provides that only certain officials may ‘make, modity, or dis- 
charge contracts, or waive any of company’s rights, held not to deprive 
agent of discretion In refusing to deliver policy, or to accept premium, 
when in his opinion insured was in good health—mere fact of ill health 
at time of first premium held no defense. McLaurin v. Mutual Life Ins. 
Ga OFM. Fi CR. Cidvcccccecccncccdéccdssessecacesccatedcesces 
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(2). Payment of first premium. 
Provision of application making payment of premium condition precedent 

to taking effect of policy was waived by agent’s agreement that premium 

was to be paid when called for by him and by insurer’s charging local 

agent with portion of premiums due after deducting his commission. 

Edwards v. Business Men’s Acc. Ass’n of America (MO.)......ceseeeees 368 
Unconditional delivery of policy, by its terms requiring payment of premium 

as condition precedent to taking effect, is sufficient to constitute waiver 

of such term. Ginners’ Mut. Underwriters’ Ass’n v. Fisher (Tex.)..... 304 
Condition as to sound health at date of policy may be waived by delivery 

of policy and acceptance of premium with knowledge of insured’s ill- 

ness. Chinery v. Metropolitan Life Ins. Co .(N. Y.)...cecccccecccsceees 242 
Previous dealings between parties may be looked to in determining whether 

contract was intended to be conditional upon prepayment of premium 

or whether extension of credit was contemplated. Kor v. American 

Eagle Fire Ins. Co. of New York (NeD.)......cseesccccceccecceees 295 
Officer of township mutual company may upon receipt of application for ‘tm- 

mediate insurance agree to extend credit for premium or waive prepay- 

ment of same. Wieland v. St. Louis County Farmers’ Mut, Fire Ins. Co. 


CMImR.) ccccccccccccccccccccceccceccesececcccescceesocee eovscsecccerse ° 
(3)—By acknowledgment of receipt of premiums 


Stipulation that policy was issued in consideration of advance payment, 
did not estop insurer from showing that payment of full amount of pre- 
mium was not made at time policy was issued but that notes of insur- 
ed were accepted by company for part payment. New England Mut. 
Life Ins. Co., of Boston, Mass v. Brooks, (Ind.).....cccecscccccceccecesesdS 

Acknowledgement of receipt of first premium is conclusive and will prevent 


asserting invalidity on ground of nonpayment. Dunken v. — Life 
+» 246 






















TRB. CO. CHEE) cocccevecveveseccvccccccccccncccccceveccccvcessossees ee 
Policy may be reformed upon “ground ‘of fraud or mutual ‘mistake. Hanover 
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§ 148 REFORMATION. 
(3) Fraud and mistake in general. 

Policy may be reformed, if by reason of mutual mistake or mistake of one 

side and fraud on the other, it does not comform to the real agreement. 







Georgia Casualty Co. v. Bond-Foley Lumber Co. (Ky.)...... o60dbecerescaee 
Where there is mutual mistake, equity can reform policy. Ins. Co. of N. 
Amer. v. Cleveland (N. J.) .....+ cecceccccecceoccceces coccccecce 466 







Reformation of policy will not be decreed “after expiration of 15 year de- 
ferred dividend period where it appears that beneficiary had obtained 
loan on policy, and evidence relating to alleged mistake or fraud is 
conflicting, uncertain and unconvincing. Ratt v. Security Mut. Life Ins. 


Co, (CN. VV.) cccccccecccccscccccecers ee cccccees Cece receccececesccseccccs 


(4). As to property or interest covered. 
Mutual mistake as to property covered by policies entitled company to re- 
formation thereof and injunction against recovery for loss. Ins. Co. of 
NW. Amer, Vv. Cleveland (N. J.) cccccccccccccecscccccccccccccccocccccocce 464 


(5). As to title of insured. 

Bill alleging payment of premium and issuing of policy with knowledge on 
part of insurer’s agent that insured did not own fee simple title is suffi- 
cint to support prayer for relief on policy containing title clause. Han- 
over Fire Ins. Co. v. Hiers (FI8.) ....ccccscsesceree SCeCeChueaceeteses -. 274 


(7) Necessity of reformation. 
Statutory provision becomes part of every policy written in state so that it 
was not error to refuse to reform policy by writing therein clause 
embodying such provision. E. * Barnett Bros. v. Western Assur. Co. 


CAPE.) ccccrccccs sevccccevecccccvccveveccees cocoveraccebaecbe coccceee OF 


(8) Right to reformation. 

Where it was agreed that casualty contract should cover operation of log- 
ging train, as well as other operations around a mill, acceptance and 
retention of policy by insured, upon assurances by agent that it covered 
trains, did not preclude insured from claiming that insertion of con- 
trary exceptions in policy was mistake. Georgia Casualty Co. v. Bond- 


DOG GO. AEF] co cccecsprcececvccsccrsessccecesevesteccesccevcecesss dea 


§ 144. MODIFICATION. 


(1). In general. 
Transfer of policy insuring automobile against theft held new contract, not 
effective until acceptance by insurer with knowledge of all facts. Pal- 


mer ¥. Bell Des Anto Ine. AgwW A. (TIL) ccocccecesosccccccccsccccccceces TE 
§ 146 RENEWAL. 


(1). In general. 
Oral contract with agent for renawal is binding on insurer and sufficient, al- 
though not reduced to writing, until after fire—that renewal policy 


(16) 
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differed from original in length of time it was to run, premium, etc., did 
not militate against recovery where agent was empowered to write insur- 
ance as it was written—action may. be maintained upon contract to 
renew a pre-existing policy.—Without agreement to contrary, presump- 
tion is that when contract to renew is made, it contemplates same terms 
as formerly existed. American Cent. Ins. Co., v. Robinson, (Texas.) 
Custom of insurer’s local agent to renew held not to make company liable 
where renewal was not made because of agent’s ill health. eee v. 
Farmers’ Alliance Ins Co. of McPherson (Kan.).......+.-. ° 


(3) Payment of premium. 


Payment of premium is not essential to validity of contract to renew policy 
and in ascertaining whether premium has been paid or waived, course 
of dealing between insured and agent — be considered. American Cent. 
Ins. Co. v. Robinson. (Texas) ecccccccccccccccccccccec OD 


(B) CONSTRUCTION AND OPERATION, 
8 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1) In general, 

Contract is to be construed to ascertain meaning and intent of parties reach- 
ed by consideration of whole instrument—since particular clause must 
be construed with policy as whole, words used in one sense in other 
clauses are deemed to have been used in same sense in particular clause 
in absence of anything to contrary. Maupin v. Southern Surety Co. 
(Mo) ...5- 101 

Where one interpretation of policy would lead to an absurd conclusion or 
one which violates statute and renders contract void, such interpretation 
must be abandoned and that adopted which will be consisent with reason 
and law. Southland Life Ins. Co. v. Hopkins. (Texas) 

If there is doubt as to meaning of contract, it is to be construed in sense in 
which insurer believed, at time of making it, that assured understood it 
—inconsistent words are to be rejected and repugnancies reconciled by 
such interpretation as will give effect to repugnant clause, subordinated 
to general intent and purpose of whole contract. Kelly v. Great Western 
Acc. Ins. Co. (Cal.) 

Recovery can be had only when loss is paid fairly within terms of contract. 
Levinton v. Ohio Farmers’ Ins Co. of Leroy, Ohio (Pa.) 

Contract is to be interpreted so as to give effect to intention of parties 
ascertained from language used in instrument as whole and aided by 
other facts and circumstances which may have legitimate bearing on 
or tendency to disclose such information. Alterman v. Home Ins. Co. 
(N. Y¥.) estes 

Conditions existing at time of issuance may be looked to in order to deter- 
mine extent of risk insured against. Ocean Acc. & Guar. Corp. Ltd. of 
London, Eng., v. Northern Texas Traction Co. (Tex.) 

(2). Language of policy. 

Contract should be construed in manner which. will give effect to every 
material word used, if not patently inconsistent with other parts of con- 
tract or incompatible with attendant circumstances or subject-matter. 
Alterman v. Home Ins. Co. (N. Y.) 

Though punctuation marks may be considered as aid to interpretation of 
policy, they will not contro! nor change meaning which may be plainly 
gathered from words and their arrangement. Zantow v. Old Line Acc. 
Ins. Co, (Neb.) 

Policy is measure of right of everybody under it. Spicer v. New York Life 
Ins. Co. (U. 

If language employed in policy is plain and unambiguous, it will be given 
force. Jones v. Continental Casualty Co. (Iowa) ........ 


(3). Liberal or strict construction. 


Conditions in contract intended to cause forfeiture are construed most 
strongly against company. Standard Accident Ins. Co. v. Walker. (Va.). 
Contract prepared by comany being capable of two interpretations, is to be. 
given that most favorable to insured—such rule is not applicable where 
ft is necessary to read something into the contract that the parties have 

not put there nor to make it- susceptible of double construction. 
dock v. Detroit Life Ins. Co., 

Rule that policy will be strictly construed against insurer applied only when 
language is ambiguous. Maupin v. Southern Surety Co. (Mo.) 

Where. two irterpretations, equally fair, may be made, that which allows 
the greatest indemnity must prevail—contract is to be most strongly 
construed against insurer who framed it—right of forfeiture must 
be expressly stated and not by reference, and must be embodied tn 4 
and unambiguous ene in contract. Southland Life Ins. Co., 
kins. (Texas.) ‘ 

Uncertainty or ambiguity of. contract is to be interpreted most strongly 
against insurer. Everett v. Standard Acc. Ins, Co. (Cal.) 9 

Where clause fixing period of protection after notice of cancellation is not 
clear, it will be most strong!y construed against insurer. Malin v. - Nether- 
lands Ins. Co. (Mo.) ..°*..- 
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Where policy provided 39 days grace without interest and note was given 
upon date premium was due, containing words, “Without grace,” which 
bore interest, there was created uncertainty and doubt as to whether 
insured. should have 30 days within which to pay note upon maturity, 
and such uncertainty and doubt must be resolved against forfeiture. 
South'and Life Ins. Co. v. Hopkins. (Texas.)..........+. 

If contract prepared by insurer has any uncertainty it must be construed 
against insurer. Kelly v. Great Western Acc. Ins. Co. (Cal.)........ 

Where language and terms of policies are framed and formulated by insurer, 
ambiguities are to be resolved in favor of insured. Greer-Robbins Ca 
v. Insurance Co. of State of Pennsylvania (Cal.).....cccscccesceccescece 

Ambiguities in policies are to be construed against insurer. Wilson v. Trav- 
elers’ Ine Co. (CBi.) .ccccccsccccccscccccccccsnecccces 

If language of forfeiture clause is susceptible of two different ‘constructions, 
that more favorable to insured is to be adopted. Bowling v. Continental 
Ins. Co. CW. Va.) accccccccccces eoeece eosecee 

If doubt exists as to meaning of contract ‘it should be resolved ‘in “favor of 
assured, Levinton v. Ohio Farmers Ins. Co. of Leroy, Ohio (Pa.) 

Contract prepared ty insurer must be given construction most favorable to 
insured. Rosenbach v. National Fidelity & Casualty Co. (Mo.).......... 

Where language is ambiguous, construction most favorable to insured will 
be adopted.. Travelers’ Protective Ass’n v. Jones (Ind.).......es-eeeeee 

Ambiguity in contract should be construed most strongly against insurer 
and favorable to insured, but construction must be reasonable. Mattox 
v. New England Mut. Life Ine. CO. (GO.) accccccecccce eocece 

Where policy is ambiguous, interpretation most favorable to “insured must 
be adopted when repugnant and inconsistent statements or clauses 
appear, that one will be given effect which is most favorable to insured. 
Drucker v. Western Indem, Co. of Dallas, Tex. (Mo.) 

Forfeiture of existing policy contracts for failure to pay premiums are “not 
favored in law equivocal provisions in contracts are construed in 
favor of insured. Manhattan I.ife Ins. Co. v. Parker (Ala.)...... 

Ambiguities must be construed against insurer in — by mortgagee. Burns 
v. Ins. Co. of Pa. (Mo.) 

Ambiguities are to be construed in favor ‘ot “insured. "Burns v. Ohio Farm- 
ers’ Ins. Co. (Mo.) 

An ambiguous policy ts to be construed ‘strictly eee the insurer. Jones 
v. Continental Casualty Co, (Iowa) ... Sees 

Court will construe exempting proviso drafted. ‘by: ‘Insurer’ “strictly * against 
insured, and will resolve all doubt in favor of payment. Kascoutag v. 
Fed. Life Ins. Co. (Towa) 

In case of doubt, ambiguity, or uncertainty ‘In ‘terms, policy will be resolved 
in favor of insured. Ocean Acc. & Guar. Corp. Ltd. of London, Eng. v. 
Northern Tex. Traction Co. (Tex.) soos 

Courts incline to hold insurer to contract and to prevent. unfair reliance upon 
technical conditions of contract. Ward v. Pacific Fire Ins. Co. (8S. C.) 


$147. WHAT LAW GOVERNS. 
(2). Place of contract. 


Contract is governed by laws of state of insured’s residence where issued 
and delivered in that state. Campbell v, AUtna Life Ina Co. of Hartford, 
We SEA  400.0.00.6600000.65 65 bA0560 0005066665460 66 b0S ODE be 

Law of state where contract was made governs. Cohen v. Home Ins Co. 
(Del.) .... ececcecs 


ee ee 


$149. PRINTED AND WRITTEN PORTIONS OF POLICY. 


By using printed form of policy and adding or interpolating typewritten 
provisions, parties manifested intention that printed provisions have 
meaning and effect except as modified by typewritten provisions. Blue- 
flelds Fruit & S. S. Co. v. Western Assur, Co. of Toronto. (U. 8.) .... 

Written stipulations should control when irreconcilable with those printed. 
Cotton Bros. Cypress Co. Ltd. v. Home Ins, Co. of N. Y. (La.) ........ 


$ 150 MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 


Rider attached to compensation policy held not to have modified short rate 
cancellation clause. Joseph Weaver & Son v. Home Life & Acc. Co. (Tex.) 


$ 161 CONSTRUING TOGETHER POLICY AND ACCOMPANYING 
PAPERS. 


(1) In general. 


Parenthetical clause, printed under insured’s signature to a note, may be 
disregarded where clause contradicted express terms of note. Kelly v. 
Great Wereere ACS. TRS, Co: (Cal.pocsseccccccccccccsevcsccccssvcsvecssece 

“Rider” containing clause, attached to binder having been added for pur- 
pose of specification, must control. Mixon v, St. Paul Fire & Marine 
Se, SI, SE Bs BR, Ss GEA oc ccc cctansccsevancnscasiseccscvece 

Letters written by insurer and relied on by insured. held to become part 
of insurance contract entered into between parties after date of letters 
unless expressly excluded. Buxton v. International Indem. Co. (Cal.).. 
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§ 162. eater oy STATUTES AND CHARTER, BY-LAWS OR 
R Ss. 


(8). Statutes and ordinances, 


Statutory provision becomes part of every policy written in state so that it 
was not error to refuse to reform policy by writing therein clause 
“ye such provision. E. O. Barnett Bros. v. Western Assur. Co. 

Statutory provisions as to what contract should contain cannot “be” waived 
by contract and any attempt to do so is void.—Parties to contract are 
conclusively presumed to have entered into such contract with full know- 
ledge of existing iaws affecting it. Southland Life Ins. Co. v. Hop- 
RE SRO. oes cccactversseetccccaus 


§ 154 CONSTRUCTION BY PARTIES. 


Fact that, after default in payment of previous installment of premium note, 
company demanded and insured furnished application for reinstatement, 
was not binding construction that policy could be forfeited for nonpay- 
ment of subsequent installments not last one. Roberts v. American 
WHOS. AA GH CIA) cccccvccecccedvcdcvivvececcuccctepescceseaeesese 


§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 
(1) In general. 


It is not forbidden by law that policy be framed so that insurance shall be 
inseparably attached to property so that successive owners become in- 
sured, Lewis v. Home Ins. Co. (N. Y.).....+-e0+% 

Under joint policy, amount payable ‘to survivor, each insured becomes bound 
by the conduct of other and both obligate themselves for performance 
of whole undertaking. Spicer v. New York Life Ins. Co. (U. S).. .... 

Attorney in fact who signed motorcar policy issued by indemnity company 
held Hable thereon. Solomon v. N. J. Indem, Co. (N. J.)..eescesveeee 


§ 163. -——- DESCRIPTION OF PROPERTY. 
(1). Buildings and appurtenances, 


Where “binder” was issued to building contractor with “rider” attached 
containing clause describing property insured as building “in course of 
construction, etc.,” insurer was not liable to owner where loss occurred 
before new work had been done on building. Mixon v. St. Paul Fire & 
Marine Ins. Co. of St. Paul, Minn. (La.) cocccdccccccccccccccccscccccces 


(2). Additions and new structures. 


Policy covering building and extension held to include building on back of 
lot not attached to front building. Alterman v. Home Ina Co. (N. Y.) 


§ 165 DESCRIPTION OF LOCATION. 


Policy covering goods contained in specified warehouse held not to cover 
goods taken from such warehouse and placed in new warehouses, one of 
which was on same plot. Levinton v. Ohio Farmers’ Ins. Co. of Leroy, 
Ohio (Pa.) 

Under provisions of burglary policy, defining premises, insurer held not liable 
for loss. Fidel. & Cas, Co. of N. Y. v. Young Shoe Parlor. (Ga.) ...... 


§ 175. COMMENCEMENT OF RISK. 


Policy insuring cargo, containing “beginning the adventure” clause, covers 
no risk prior to loading of cargo on vessel——clause covering risk of 
craft to and from vessel merely insures cargo while in transport to and 
from vessel but does not cover loss due to accidents to vessel before 
cargo was loaded———clause insuring against delay and consequences from 
accident to vessel, refers only to vessel having cargo on board and does 
not cover delay resulting from accident to vessel before cargo was 
loaded where policy describes cargo as laden or to be laden and also 
“beginning the adventure” clause latter clause is controlling as to time 
risk attaches——in such policy “vessel” refers only to vessel in which 
voyage is to be made——clause covering all risks until delivered into 
warehouse does not make policy cover loss due to delay to vessel before 
loading—clause excepting lighterage before cargo reached port of ship- 
ment does not indicate intention to cover all risks after arrival at port. 
Bluefields Fruit & S. S. Co. v. Western Assur. Co. of Toronto (U. S.).. 

General language of health policy is not limited by subsequent clause ex- 
empting insurer. Drucker v. Western Indem. Co. of Dallas, Tex. (Mo.) 


§$ 177 —— TERM FIXED BY POLICY IN GENERAL. 


In action to enforce alleged parol contract, proof that company previously 
issued plaintiff 56 year policy on same property, afterwards cancelled, 
was not evidence of definite understanding between them that duration 
of risk should be same under parol contract where nothing was said as 
reference to prior policy or from which mutual intention to adopt its 
terms could be inferred. Kor v. American Eagle Fire Ins, Ca, (Neb.)... 
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$179. ENTIRE OR SEVERABLE CONTRACT. 


Where real property and personal property therein was so situated that risk 
upon dwelling could not be affected without affecting risk upon the 
personalty, policy on both was entire and indivisible, and breach of one 
condition affected whole policy. Farmers’ Mut. Fire Ins Co. of La 
Porte County, Ind. Vv. Olson (InG.) ccccccccccccccccccccsccccccccccccs 446 


§ 179% LOANS ON POLICIES. 


Where insurer on second policy made ioan on prior policy and other secur- 
ities, action of parties in treating second policy, lapsed for non payment 
and reinstated by another note, was construction of quoted clause in 
first note which d‘d not prevent lapse of second policy until collateral 
was resorted to Clover v. Kansas City Life. Ins. Co, (MO0.) ....0..0++6+28 

Where company defended on ground that it had right to make deduction 
from maturity value by virtue of loan agreement, evidence held to sup- 
port jury’s finding that agreement was obtained by fraud. First Nat. 
Bank of Beeville, Tex., v. Security Mut. Life Ins. Co. of ane 
N. Y. (Mo.) 392 

Insured is held owner of policy for ‘purposes of loan, “though wife was benefi- 
clary-—right to loan on policy is held with owner or holder—company 
issuing policy is protected in making loan to insured, notwithstanding 
delivery and oral gift of policy by insured to beneficiary, without notice 
to company, policy providing that no assignment of it shall be binding 
on company unless filed with it—under policy, dividends held not to be 
applied to reduce loan. Hilton v. N. Y. Life Ins. Co. (N. Y.) ........ 638 


VI. Premiums, Dues, and Assessments. 
§ 188. AMOUNT OF PREMIUMS 


Where compensation policy was canceled in less than year it had run, pre- 
miums, up to date of cancellation should be paid on basis of remuneration 
paid by master up to time of cancellation, Joseph Weaver & Son v. Home 
Life & Acc. Co (Tex.) CRO oc orer ree rerereseesereoecsesoeeces SOO 


§ 186. PAYMENT OF PREMIUMS. 
(5) Payment by note. 
Where note for premium should have been given either for illegal extension 
of time or as legal payment of premium, it will be considered as such 
payment—note given “in lieu of premium” means one given in place of, 
and receipt which so stated, tends strongly to show that insurer had 
accepted and considered note as payment and not as extension of tima 
Geuthiand Lite Tee Co. FV. COPIER CTGEE.) ccdvcdecccccccccescssdcsce OF 


§ 187 NOTES FOR PREMIUMS. 


Premium note prepared by company is to be construed strongly against it 
if there ig any ambiguity in determining meaning of premium note 
contract prepared by company, wisdom of contract cannot be consid- 
ered. Roberts v. American Nat, Assur. Co. (MO0.)...cc.ceccesccccecsees 14 


$ 191, POWER AND DUTY TO MAKE ASSESSMENT. 


Prior to statute cited, Mutual fire association could exempt from assessment 
policy holder paying cash premium. Beaver State Merch. Mut. Fire 
Ins. Ass’n v. Smith. (Ore.) oe oon ccoccce 60T 


$ 192 LIARILITY TO ASSESSMENT. 


(1). In general. 

Under circumstances stated, member of mutual fire association held not la- 
ble for assessment Beaver State Merch. Mut. Fire Ins. Ass’n v. Smith 
(Ore.) .ccceee is + 697 


$197. ENFORCEMENT OF ASSESSMENT. 
(2). Right of action and defenses. 


Contract providing that entire note covering premiums for six years should 
become due on failure to pay assessments held valid. State ex rel. 
SEY. ER, REE Rs 6 v05:04 600d pdene ene 5 554454056b0bS6006006dbceos OOO 


(5). Trial and judgment. 


Whether oral evidence that notice of assignment was mailed to dependent 
was true or not held for jury. Whether insured requested cancella- 
tion of policy held for jury. State ex rel. Chorn v. Hudson. (Mo.)..... 459 


§ 198. are OR RECOVERY OF PREMIUMS OR ASSESS- 
(6) Actions. 

Complaint to recover premiums paid, which alleged that liability of suc- 
ceesors of original insurer was “limited, whereas original policy was 
for unlimited liability, and that limitation was fraudulently concealed 
from insured for purpose of collecting premiums, states cause of action 


(20) 
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as against general demurrer——insured cannot recover premiums paid 
to successor of original insurer on ground that liability under new con- 
tract was limited which fact was fraudulently concealed, where there 
was no proof that company knew of insured’s ignorance of such limita- 
tion. Western Life Indem. Co. v. Lindsay (Ind.) .......... Ceecceccece 


VIL. Assignment or Other Transfer of Policy. 


§ 200. WHAT LAW GOVERNS. 
Assignment of policy is governed by laws of state where executed and where 
assignor lives. Haase v. First Nat. Bank of Anniston (Ala.).........-. 


§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLICY. 

Company cannot object that policy was assigned without consent of in- 
sured’s wife, original beneficiary. First Nat. Bank of Beeville, Tex., v. 
Security Mut. Life Ins. Co. of Binghamton, N. Y. (MO0.).....e..-ee0% 

Where right to change beneficiary is reserved, insured may assign policy at 
will. First Nat. Bank of Beeville, Tex., v. aenee Mut. Life Ins. Co. 


of Binghamton, N. Y. (MO.)..ccecceeeees cedeevesotedese 
Policy can be assigned, notwithstanding provision of * policy. Lewis v. Reed. 
COME ce cecccenesuceccedecapiacioss eeeeee cheese dees creeccsdees nes eoece 


§ 206 CONSENT OF BENEFICIARY TO ASSIGNMENT BY INSURED. 

Insured may pledge policy to company for loan without consent of beneficiary 
where he reserved such right and beneficiary has no vested right in 
proceeds of such policy. Lamar Life Ins. Co. v. Moody. (Misa) ........ 


(1). Necessity of consent. 

Where by-laws of mutual company made payment of membership fee con- 
dition of membership, and where company was liable only while insured 
retained membership, insured’s assignee cannot recover where insured 
property was destroyed before assignee became member. McNatt v. 
Patrons’ Mut. Fire Ins. Co. (Mich.).......... C60nees cde occcccseceesecse 


§ 207. CONSENT OF INSURER. 
(2). Sufficiency and effect of consent. 


Condition of policy that if it be assigned it shall be void igs waived by in- 
surer paying insurance. Lewis v. Reed. (Calif.) ........ eecccccccccccs 


§ 208. VALIDITY OF ORAL ASSIGNMENT. 


Where policy has been assigned as collateral and debt has been paid and 
policy returned prior to breach of contract, title of policy again vests in 
assignor, and such revesting may take place without assignment in 
writing——assignments, absolute on face, may be shown by parol to 
-have been given simply as security and assignor may sue in equity to 
redeem on paying sums lawfully advanced. Howard v. John Hancock 
Mut. Life Ins. Co. (N. Y.)...eseeeee ovekesonsceteeseesecgndaws 

Where insured verbally agreed to assign policy “put failed to effect change 
before death, though policy was delivered to plaintiff who paid premi- 
ums, held she procured interest enforceable against beneficiary. Schoen- 
hols v. N. Y¥. Life Ins. Co. (N. Y.) ccccccscccccccees OC eecccccccccccscees 


§ 213. CONSTRUCTION OF ASSIGNMENT. 
Assignment of policy by insured with consent of insurer creates new con- 
tract. Hartford Fire Ins. Co, v. Golden. (Ky.) ...csccsccvcescccvcsesses 


§ 218. RIGHTS AND LIABILITIES OF ASSIGNEE. 


& 222. —— TRANSFER AS COLLATERAL SECURITY. 


Evidence held not to show payment of debt for which policy was pledged— 
where policies were held ag collateral for note, suit upon note and en- 
forcement against makers and their property which jointly proved inade- 
quate, was not surrender or waiver of security afforded by policies 
Clark V. Dowmes (MO) ccccccccccccccccccccesccccccccccccsccescecesese ° 

Where policy insuring two partners ‘of firm for “benefit of creditor was as- 
signed to creditors, payment of subsequent premium on policy after dis- 
solution of firm was sufficient consideration for assignee’s agreement to 
claim proceeds only to extent of debt owed by partner who paid pre- 
mium. Atking V. Cotter. (ArK.) ..cccccccccccccccccescccccccvesesesese 
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VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 226. REVOCABILITY OF CONTRACT IN GENERAL. 


Contract having become effective, neither insurer nor insured could cancel 
it without other’s consent excpt on strict compliance with conditions 


provided. State ex rel. Chorn v. Hudson (MO0.) ..cccsseccececececes 459 
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§ 329. NOTICE TO CANCEL. 
(2). Sufficiency of notice in general. 


Where policy gave right to cancel on returning unearned premium but pro- 
vided protection should continue five days from receipt of such notice, 
notice that on specified date policy would be cancelled and liability 


cease, is not cancellation of policy. Malin v. Netherlands Ins. Co. 
CMO.) . ccccccccccccccccceses 
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(3). Notice to agent or broker. 


Persons engaged by insured to place insurance should be treated as mere 
brokers and not authorized to accept notice of cancellation — such agent 
has no power to consent to cancellation or accept notice; authority term- 


inating on delivery of policy. Lauman v. Concordia Fire Ins. Co. of 
Milwaukee (Cal.) ...-..+46. . 


§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 


Fire policy held not to entitle insurer to cancel on notice without tender of 
unearned part of premium paid Globe & Rutgers Fire Ins. Co. v. 
Walker (GO.) ancccccvccccccccccccccccrescccesceceeces seceseceeseceences 


§ 234 RATIFICATION OF INVALID CANCELLATION, 


Where insurer gave no:ice that on fixed date it would cancel policy and in- 
sured accepted notice as cancellation and retained unearned premium 


reiurned to him, he is bound by acceptance. Malin v. Netherlands Ins. 
Co. (MO) cccccccccccce coccesccecs 
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§ 236 EVIDENCE OF CANCELLATION. 


Where provision stated policy should be void if property became encumbered 
by mortgage, exclusion of testimony of insurer’s agent as to effort made 
to find insured to tender premium back to him on discovery of chattel 
moeeenee, held reversible error. Ohio Farmers’ Ins. Ca, v. Dobbs. 
CAME.) cvccccc secccccces Poem merce ereeeeeeeeeeeeseesesee 

Taxicab company and its taxicab held respectively “common carrier’ and 
“public conveyance” within accident policy of passenger providing double 
indemnity for bodily injury in public conveyance—taxicab engaged while 
on street looking for fares, or at public stand is public conveyance pro- 
vided by common carrier, but taxicab ordered from garage by a special 
call is not necessarily a public conveyance, Anderson v, Fidelity & Cas- 
ualty Co. Of Now York (N. Yidocccccccccccccsccccccccccccccccccccecces 


§ 239. RIGHTS TO SURRENDER LIFE OR ACCIDENT POLICIES. 


Where right to change beneficiary under policy wag reserved, beneficiary 
acquired only expectancy, subject to insured’s right of change, with- 
out beneficiary’s consent, including that of surrender and cancellation 
of policy for cash payment from company. Bost. v. Volunteer State 

Life Ins. Co (M CAP.) .ccoccccccccccecs 
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§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 


Statutory right of insured to cancellation is, by construction, part of con- 
tract and may be exercised by his request and surrender of policy for 
that purpose. Johnson v. St. Paul Fire & Marine Inga Co, (Neb.).... 


§ 241. VALIDITY OF SURRENDER. 


Where insured gave note and loss occurred during default on note, offer of 
company in denying liability to surrender note in exchange for policy 
without claiming any portion of earned premium is not violation of anti- 
discrimination law. LEikelberger v. Ins, Co. of N. Amer, (Kan.)......++ 






Warranty or Condition, 


(A) GROUNDS IN GENERAL, 
§ 262 REPRESENTATIONS. 
§ 253. —— IN GENERAL, 


Objection to instruction requiring finding that company was defrauded by 
false answer to question of medical examiner because company would 
not be defrauded until it paid policy, is not tenable, fraud being per- 
petrated when the policy is procured. Bohen v. North American Life 
Ins. Co. of Chicago (TOW)... ccccccccccccccces 


In action on policy in which insuer sought to avoid policy on ground of 
false statements in application as to condition of health, insured not 
having denied reading application before signing, he will be deemed to 


have made statements therein. Chadwick v. Beneficial Life Ins. Co. 
(Utah) c.cccccces 
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1X. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
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§ 266. —— MATERIALITY. 


In absence of statute to contrary, false representations in application, which 
applicant warrants to be true, will avoid policy without reference to 
their materiality. Modern Woodmen of America v. Atcheson. (Texas) 

Failure to disclose material fact is fraudulent when ordinary man would 
know it to be material to risk, Hartford Fire Ins. Co. v. Golden. (Ky.) 


§ 256. ——— EFFECT OF MISREPRESENTATION. 
(2). Knowledge and intent of applicant. 


Failure ‘to disclose material fact is fraudulent when ordinary man would 
know it to be materia! to risk, Hartford Fire Ins. Co. v. Golden. (Ky.) 
Knowingly false representation in application as to health of relatives avoids 
policy. Harris v. N. ¥. Life Ins. Co. (W. Va.) 


ewer twee eer eeeeseeeeees 


§ 274. DESCRIPTION OF BUILDING IN GENERAL. 


Lean-to on barn, in which automobile was generally kept, is a private “gar- 
age”. White v. Home Mut, Ins. Ass’n of Iowa. (Iowa) ...eseeeseceseee 688 


§ 280. DESCRIPTION AND CONDITION OF GOODS. 


Mistake in application as to license number of insured automobile, where 
correction was not prejudicial to insurer, is no defense — misstatement 
as to property traded for insured automobile held not fraudulent. White 
v. Home Mut. Ins. Ass’n of Iowa. (Iowa) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 282 TITLE OR INTEREST OF INSURED. 
(8) Vendor and purchaser of real property. 


There was no breach of condition of ownership because insured was in pos- 
session merely under contract to purchase property on monthly install- 
ments though he and seller later entered into more formal and com-+ 
plete contract. Ramirez v. United Firemen’s Ins. Co. of Philadelphia 
(Cal.) 


(C) MATTERS RELATING TO PERSONS INSURED, 
§ 289. DESCRIPTION IN GENERAL. 


Where Insured had been known as E. for 22 years before policy was written, 
representation that his name was E. was not misrepresentation although 
his name had before that been C. Everett v. Standard Acc. Ins. Co. 
(Cal) cecccrerveces 
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§ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. 


Representations as to condition of insured’s health and as to consultation of 
physicians held material. Chadwick v. Beneficial Life Ins. Co. (Utah) 


(3). Knowledge and intent of applicant. 


If insured has knowledge that he is afflicted with a disease that impairs 
longevity, statements and representations to contrary constitute fraud 


upon insurer which invalidates policy. Chadwick v. Beneficial Life Ins. 
Co, (Utah) — 


§ 292. MEDICAL ATTENDANCE, 


Policy issued on application containing false statements as to attendance by 
physician may be avoided. Harris v. N. Y. Life Ins. Co. (W. Va.) 


$ 293. FAMILY HISTORY, 


Insured’s false representation as to health and cause of death of parent 
avoids policy—policy containing statement of insured’s family history 
and which insured represents to be full and complete will be avoided 
where insured did not disclose that sister had died of tuberculosis—in- 
sane person cannot be said to be in 
Life Ins. Co. (W. Va.).. 


§ 296. OCCUPATION. 


Though contractor, supervising: brick construction, occasionally laid bricks 
to show men how to do work, his statement in application that duties 
were those of supervision only, was not false representation. Standard 
Aceident Ins. Co. V. Walker. CVE) scocvcdcccccvcccvecscccccdsucseceacs 

Where decedent represented he was superintendent of water company and 
agent added “supervising duties only’, it would not avoid policy because 
he occasionally used shovel to make quick repairs and further represent- 
ation that he was orange grower would not avoid because he occa- 
sionally milked cow, etc. Everett v. Standard Acc. Ina, Co. (Cal.) 
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$ 301, OTHER EXISTING INSURANCE. 

Failure of applicant to disclose his membership in social club which pro- 
vided small weekly benefit and to report policy with small weekly bene- 
fit subsequently taken out by wife was not material. Standard Accident 
ee GR VRAD aoc wn csc denne 60.006 s 06 6500005060ccbedeceseece 
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X. Forfeiture of Policy for Breach of Promissory Warranty, Cov- 


euant, or Condition Subsequent, 
(4) GROUNDS IN GENERAL, 
§ 306. CONDITIONS SUBSEQUENT. 


§ 308. ——- FULFILLMENT OR BREACH. 


Statute making breach of immaterial provision no defense held not appli- 
cable to breach of provisions material to risk, but violations of which 
could not contribute to bring about destruction of property. Actna Ina 
Co. v. Waco Co. (Tex.)... ° eoeeccccvecccoes 

Statute as to breach of immaterial provisions held to have reference only to 
provisions the breach of which could in no way affect merits of claim 
for lossese—such statute held inapplicable to proof of loss clause, en- 
cumbrance clause or any other clauses breach of which cannot bring 
about loss by fAre—such statute held applicable to warranties and pro- 
visions breach of which might have contributed to bring about the loss 
but which, in fact did not McPherson v. Camden Fire Ins, Co, (Tex.).. 


§ 309. ———- EFFECT OF BREACH. 

Where real property and personal property therein was so situated that risk 
upon dwelling could not be affected without affecting risk upon the 
(personalty, policy on both was entire and indivisible, and breach of one 
condition affected whole policy. Farmers’ Mut. Fire Ins Co. of La 
Porte County, Ind., Vv. Olson (INd.) ccccccccccccccccccccccvscccssscece 


§ 810. NOTICE - PROCEEDINGS TO GIVE EFFECT TO FORFSI- 
TUR 


(1). In general. 

It is not contemplated that removal or change in possession of property 
insured, or removal from farm to city home of member, should work 
automatic forfeiture of membership or insurance in absence of such 
clause in contract or by-laws of association. Farmers’ Mut. Fire Ins. 
Ass'n V. Hodges. (ArK.) oc. ccccccccccccccccccccccccvcccccccccccessocce 


(2) Nonpayment of premiums or assessments. 


Fivo }ear term ,nonrenewable poiicy, providing payment of five annual pre- 
miums, was not contract of term insurance under which insurer has only 
right to insurance for term paid—provision that policy is issued in con- 
sideration of annual payment of premium in advance, and that policy 
and application constitute entire contract, heid not to contain express 
provision declaring policy ipso facto forfeited on nonpayment of pre- 
mium—when conditions as to forfeiture for nonpayment are contained 
only in note, mere fact that such note is not paid at maturity, does not 
of itself, avoid policy. Southland Life Ins. Co, v. Hopkins. (Texas) .. 

Under provision of forfeiture for nonpayment “without any action or notice 
of company”, demand of payment or notice of cancellation is unneces- 
sary. Clover v. Kansas City Life Ins. Co. (MO0.) ...cccccceeccceceves 

Policy, which by terms could be revived within specified time after default 
is not void because of nonpayment but merely lapsed. Wright v. Met- 
ropolitan Life Ins. Co. (Mo.)...... cececcccccee 

Where, before premium becomes due agreement is made extending it, fail- 


37 


237 


ure to meet obligation at new maturity does not cause lapse of policy - 


in absence of 30 days’ notice. Cunningham v. Globe Life Ins. Co. 


(Kan.) 
Where policy so provides, default in payment of premium note voids ‘policy. 


O'Donnel) v. Kansas City Life Ims. CO. (MO.)....eceesccceercerserecens 


$ 811. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(3). Mortgagees and their assignees. 

Clause in fire policy concerning title of owner held not applicable to mort- 
gagee — clause as to effect of act of insured held to apply to act of 
mortgagor — that mortgagee personally obtained policy in name of 
mortgagor, not sole owner, does not affect mortgagee’s = Burns v. 
Ins. Co. of Pa. (Mo) ... 

Rights of mortgagee held to be determined by mortgage. ‘clause notwith- 
standing unconditional ownership clause. Burns v, Ohio Farmers’ Ins. 


CO. (MO.) ccccvccccccccccccccccccccccccccccccccceccecccecneeescecesesio 


(24) 


143 
401 


695 





Topical Index. 





(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 318. CHANGBE IN CONDITION OF BUILDING. 

Where policy provided it should become void if conditions were changed 
without consent of company, policy did not become ipso facto void upon 
removal of iron shutters under direction of public authorities Zivitz 
v. Maryland Casualty Co. (N. Y.)eccccccccccccccccccccccccccccccccccece 


§ 323 BUILDING BECOMING VACANT. 
(1) In general. 


Under circumstances as stated, held that judgment be affirmed. Horswill 
v. North Dak. Mut. Fire Ins. Co. of North Dak. (N. Dak.) ........+.. 


(3). What constitutes vacancy or nonoccupancy. 


Under circumstances as stated, held that judgment be affirmed. MHorswill 
v. North Dak. Mut. Fire Ins. Co. of North Dak. (N. Dak.) ........0.. 


§ 327. REMOVAL OF GOODS 


It is not indispensable to recovery for loss of goods insured, after removal 
to different place that consent should have been first obtained for re- 
moval, subsequent ratification and consent of insurer with knowledge 
of facts is equivalent to precedent consent. Kor v. American Eagle 
Vive The. Coa. of Now Yer (NGM). <cccvccce+secesesvctueesececsen ee 

Where stock was in building divided by fire wall, fact that goods were moved 
from one part to other, decreasing risk, held not to violate terms of 
policy__ambiguities in policy, claimed to have been violated by removal 
of goods from one side of fire walls to other, were cleared away by 
proofs showing that building was single brick structure. Greer-Rob- 
bins Co. v. Insurance Co. of State of Pennsylvania (Cal.).......s.seseee- 


§ 328. CHANGE OF TITLE OR INTEREST. 
(2). What constitutes change of title or interest in general. 


Where poijicy provides forfeiture for change of ownership, judicial appoint- 
ment of receiver to administer property does not constitute change of 
title or possession—if new corporate entity is created by reorganization, 
‘transfer of assets from original to new company without consent of 
insurer, is change of title within meaning of forfeiture clause. Bowl- 
fag Vv. Continestal Tas. Ca CW. VOid. cesccaccccccccsccaccssascsaesese aT 

Where buyer had paid only part of price for hay and had not taken de- 
livery and goods had not been separated or paid for when burned, there 
was no change of interest. Hubbard v. Home Ins. Co. of N. Y. (Mo.) 


(3). Transfers between owners. 


Where policy of employers’ liabi'ity was issued to one as individual doing 
business under certain name and during term such individual transferred 
interest to another and died, indemnity company held not to have es- 
topped itself to deny that contract existed between it and third per- 
son managing business for purchaser by reason of having construed con- 
tract as imposing Hability on it for accidents occurring after decedent’s 
death. Berry v. Massachusetts Bonding & Ins. Co. (Mo)...... Cueddae ee 


(5). Contract for sale. 

Clause prohibiting change in ownership was not breached on contract for 
sale of insured goods where title was not to pass until after fire. Ger- 
man-American Ins Co. v. Shepherd. (T.) ..cccccccccccccccccccccccccs 

If insured without consent of insurer makes contract to sell, purchaser ac- 
quires such interest as to constitute breach of stipulation against change 
of interest. Hubbard v. Home Ins. Co. of N. Y. (Mo)....... eeescecece 

Policy stipulation against change in interest of parties held invalidated be- 
fore loss by execution of contract of sale, possession having been given 


up by insured before loss. Farmers’ Mut. Fire Ins. Co. - a Porte 
County, Ind, v. Olson (Ind.).......ee0. Coveccece 


(12). Premises becoming involved in litigation. 


Policy provision for vioiding in case of change of ownership is not breached 
by appointment of receiver to collect rents pendente lite where such 
receiver is not and insured is in actual possession of property. Fos- 
ter v. Scottish Union & Nat’! Ins. Co. of Edinburgh (Ohio) ......... 


§ 329. CHANGE OF POSSESSION. 


Change of possession contemplated hy forfeiture clause is change in lawful 


right of possession as distinguished from mere occupancy. Bowling v. 
Continental Ins. Co. (W. Va.) ...cceseseees 


§ 330. INCUMBRANCES. 
(2) What constitutes incumbrance. 


Giving of chattel mortgage, though void because of usury, will avoid policy. 
Lipedes v. Liverpool & London & Globe Ins. Co., Ltd. (N. Y.)......e008 
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§ 383. SPECIAL CAUSES INCREASING RISK. 


(1). In general. 






In policy insuring against loss from liability for damages caused by horses, 
owner’s warranty that no “vicious horse’ is used so far as assured knows 


or ig informed” held continuing warranty. Joseph Gordon, Ina v. 
Mass. Bonding & Ins. Co. (N. Y.) 


§ 38856. KEEPING BOOKS, PAPERS AND SAFE. 


(1). Nature, validity, and operation. 


Provisions requiring insured to keep accounts are promissory warranties 
and, unless changed by statute, failure to comply will render policy void, 
but substantial compliance is sufficient. Home Ina Co. v. Flewellen 
COED vcevnces Ceeheddboreeanes 
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(2) Taking inventory. 


Under provision requiring keeping of accounts, failure to produce inventory, 
left at bank and there misilaid, did not avoid policy, where later, in- 


ventory was produced and their books showed records of business. 
Home Ins. Co. v. Flewellen (Tex.) 


(3) Keeping books of account. 


Iron safe clause is material provision of contract and must be substantially 
complied with—where insured takes no inventory, adds largely to stock, 
makes sales theref;om, and keeps accounts on slips which are destroyed 
at end of week, he has not substantially complied with fron safe clause. 
Albert v. Colonial Fire Underwriters of Hartford, Conn. (W. Va.) .... 

Where action on policy insuring against burglary of safe was tried on agreed 


statement of facts, giving amounts taken, omission of insured to keep 


books was immaterial. Rosenbach v. National Fidelity & Casualty Co 
GEO) coi vasvvaccvesecverscvenseus reer 


Where insured kept certain records on sale slips and recorded sales on cash 
register and added items on adding machine, such slips, registered 
items and adding machine slips, when pinned together and preserved, 


eatisfied the requirement of keeping of accounts. Home Ina Co w 
Flewellen (Tex.) 
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(4). Keeping books and papers in safe. 


Breach of iron-safe clause held good defense notwithstanding statute as to 


aoe of immaterial provisions. McPherson v. Camden Fire Ins. Co. 
CTem.) cccccess 
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ADDITIONAL INSURANCE, 
(1). In general. 


acditional insurance on store building was another contract, within pro- 
hibition of previous policy—total loss statute does not invalidate clause 
forfeiting policy in case insured takes out additional insurance without 
insurer’s written consent—euch clause is not affected by insured’s good 
or bad intentions, or by hts ‘gnorance of the clause in absence of fraud 
or mistake—such clause is valid despite statutory provision as it is 
“promissory warranty”, not within statute. Home Ins Co. v. Boatner 
(TORS) cccrccccescccccccvcccccsecccces we eeeseecccccccece 
Provision against other insurance was not within Anti-Technicality Act and it 


was incumbent on insured to comply with its terms Providence-Wash- 
ington Ins. Co. v. Levy & Rosen (Tex.)....... 


(6) Stipulations limiting amount of insurance. 


Clause permitting concurrent insurance held not to conflict with or set aside 
provision invalidating policy in case another contract was taken without 
insurer’s written consent. Home Ins. Co. v. Boatner, (Texas) ...... 

Taking out additional insurance in excess of that allowed under concurrent 
insurance clause in violation of provisions, held good defense notwith- 
standing breach of immaterial provisions not contributing to bring 


aboug destruction of property, no defense. Aitna Ins. Co v. Waco Co. 
(TOK) ceccvceesevevevceces . 
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(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS, 


& 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL, 
(1). In General. 


Express provision that if premium or notes be not paid, policy shall be vold 
is enforceable in absence of statutory enactment to contrary. New Eng- 
land Mut. Life Ins. Co. of Boston, Mass. v. Brooks. (Ind.) ...... oeeses 

Where contract provides that company shall not be liable for loss occurring 
while premium is in default, such provision is reasonable—fire loss oc- 
curring during time payment note for premium was in default, does not 


constitute liability against company. LEikelberger v. Insurance Co. of 
North America (Kan.) ......+.+.+-+ 
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(2). Premiums payable in installments. 


Failure to pay any insta)ilment of premium works forfeiture. Nelson v. 
Mutual Life Ins, Co. of N. Y. (Mont.)..... . 


(3) Nonpayment of note given for premium 


Note accepted in lieu of cash premiums payable in installments and con- 
tinuing insurance in force modified provision of policy forfeiting it for 
nonpayment of installments when due and did not entitle company to 
forfeit policy until due date of last installment. Roberts v. American 
Nat. Assur. Co. 

Provision in note executed by insured, or in receipt for such note given for 
premium, voiding note, receipt and contract if note is not paid on 
maturity is vain and of no effect to terminate insurance where policy 
itself does not contain like ground or forfeiture. Provision in pol- 
icy held not to stipulate for forfeiture on failure to pay notes given for 
premiums. Manhattan Life Ins. Co. v. Parker. (Ala.) 


§ 350. STATUTORY PROVISIONS. 


(4). Waiver of statute. 

Insurer cannot declare forfeiture until 30 days from default in payment even 
though policy has been issued without statutory clause requiring such 
days of grace. Southland Life Ins. Co. v. Hopkins. (Texas) 
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§ 256. EXTENSION OF TIME FOR PAYMENT. 


§ 357. IN GENERAL. 


By reyuiring policy to provide for payment of premiums in advance, Leg- 
islature cid not intend that time should be given for payment beyond 
grace period prescribed. Southland Life Ins. Co. v. Hopkins. (Texas) .. 

Extension agreement was consummated when insured executed and returned 
to insurer premium note, and any attempt to ingraft further conditions 
or provisions upon {it by receipt sent him thereafter, was without effect. 
Southtand Life Ins. Co. v. Hopkins. (Texas) .... ecesecus 

Where policy allowed 30 days for payment without interest but on day pre- 
mium was due insurer executed note for amount thereof, matyring eight 
months later, bearing interest and reciting that it was subject to pro- 
visions of policy, insured was entitled to 30 days grace after maturity 
of note, to pay it. although note contained words “without grace’’. 
Southland Life Ins. Co. v. Hopkins. (Texas) 
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§ 358. — BY AGENT OR BROKER. 
Bark, mere collecting agent, as to notes given for premiums, could make no 


agreement with insured watving IJnsurer’s contract rights. Southland 
Life Ins. Co. v. Hopkins. (Texas) 
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§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT 
FORFRITURE. 


§ 360. —— IN GENERAL. 
(3). Application of dividends or credits to prevent forfeiture. 
Where insurer, on last days of grace for payment of premium had in its 
hands sum sufficient to pay same, as benefit payable under another 


‘policy, it cannot claim policy was forfieted. Reliance Life Ins. Co. v. 
Hardy (APE) cccccccvccccccvcccccccccveses 


(4). Payment by check, draft, or order. 


Premiums on policy issued by employer’s insurer held not paid so as to 
prevent lapse, employer’s fraudulently antedated check, drawn after 
accident, having been returned when investigation revealed mistake. 
Employers’ Mut. Ins. Co. v. Indus. Comm. of Colo. (Colo.) 


OOOO m eee eee ee eee eae eeee 


§ 361. TO AGENT OR BROKER. 


Though director of agencies had nothing to do with collection of notes ex- 
tending payment of premiums, beyond putting them in the bank, yet, 
where he could accept paymént and withdraw notes, he had authority 
to collect through another bank letters written by cashier in his his 
office, to cashier of company, held to call such note——in determining 
whether such letters conferred authority upon bank, they are to be 
more liberally construed than formal letter of attorney where in- 
sured had money in bank more than sufficient to discharge his in- 
debtedness, his direction to cashier to pay premium note and charge 
account was sufficient to show payment if insurer had authority to- re- 
ceive it. New York Life Ins. Co. v. Allen (Ark)...: 

Where agent agreed with insured and brothers that while insured was in 
military service agent would take care of premiums by specified ar- 
rangement, both insured and brothers were justified in believing agent 
would pay premiums. Security Life Ins. Co. of America v. McCullar et 
al. (Ark.) 
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Where policy provided forfeiture for nonpayment of premium note, fact 
that company charged amount of note against agent does not show 
that it looked solely to agent for payment so as to lose right to forfeit 
policy for nonpayment thereof. O’Donnell v. Kan. City Life Ins. Co. 
SGD ) W050 0 V056 56606056 F CHENE06H OD NENOK SD FO RED ESC ENSUE SSCS DOCS ORR. 401 


§ 362. EXCUSES FOR NONPAYMENT. 


Where policy provides forfeiture for nonpayment of premium, failure to 
pay by reason of sickness or insanity will not avoid forfeiture. N. Y. 
Life Ine. Co. v. Alexander (Migs.) .......+-+4++ RSG edad oees sb ecnceus 407 


§ 368. ——- RIGHTS OF INSURED AFTER DEFAULT. 


§ 366 —— REINSTATEMENT. 
(2). Condition of reinstatement. 


Where insured had defau'ted in payment but subsequently paid except back 
interest and company held it as “suspense payment” while waiting for 
required good health certificate, which was not furnished, policy was 
not reinstated. Nelson v. Mutual Life Ins. Co. of N. Y. (Mont.)...... . 411 


$ 367. INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general, 


Provision reducing extended insurance in ratio of loan on policy to cash value 
at time of default held void as against public policy. Security Life Ins. 
Co of Aman ©. Watkins. CY.) cocecvccccccsese 00.000660n0 cen coed ese eene CRO 





XI. Estoppel, Waiver, or Agreements Affecting Right to Avoid or 
Forfeit Policy. 

§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 

Waiver of defense is based on estoppel. Ruddock v. Detroit Life Ins. Co, 


Where insured in procuring insurance made misrepresentation, company was 
not estopped from relying thereon by fact that in subsequent conversa- 
tion with agent, insured did nothing further to mislead company. Day 
v. St. Paul Fire & Marine Ins. Co. (WaBh.) .....cccceescccsccececces - 184 

Where it is claim that insurer walved forfeiture, no act by ‘insurea is neces- 
sary—waiver of forfeiture need not be supported by consideration not 
based on estoppel. Dunken v. A%tna Life Ins. Co. (Tex.)...........6++6 245 

Blements of “estoppel” are not essential to waiver of forfeiture as dis- 
tinguished from waiver of defense of forfeiture. Roberts v. American 
eR ee Nr re eee eer TE Cre ere ee 146 

Forfeiture predicable of breach ‘of conditions may be waived and walver, 
once effected, cannot be recalled ——— courts are always prompt to seize 
any circumstances that indicate election to waive forfeiture, or agree- 
ment to do so, on which party has relied and acted. Manhattan Life 
Tne, Co. WV. Pasteet. (AlS.) cccccccsccecceccevecccceccccsese cocvcccccce B46 


§ 872. WHAT CONDITIONS MAY BE WAIVED. 


Doctrine of waiver or estoppel by putting plaintiff to expense in making out 
proofs has no application to defense based on exception of military or 
naval service in time of war. Ruddock v. Detroit Life Ins. Co. (Mich.) 15 

Company may waive provision that soliciting agent shall have no power or 
authority to waive or change terms of policy and waiver may result 
by acts of such agent authorized, or acquiesced in, by company. Dun- 
ken v. Mtna Life Ins. Co. (TOE). cccccccccccccccces eeecccecce eeccee ooee 345 


§ 378. LIABILITY OF INSURER TO ESTOPPEL BY ACTS, CONDUCT 
OR STATEMENTS OF OFFICERS OR AGENTS. 
(1) In general, 


Company may be estopped by authorized acts of agents and by misrepre- 
sentations of general agents. Levinton v. Ohio Farmers’ Ins. Co. of 


Leroy, Ohio (Pa.) ........ 565940065 00.500060b8 Cho st d6enbd) eee cbeceeesa -» 300 
§ 3874. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
$ 375. —— IN GENHERAL 


(2). Nature of agency. 


Agents held without authority to waive future compliance with iron safe 
clause. Cohen v. Horne Ins. Co. (Del.) ..........005 Ccccccccccccccces C92 


$ 876 —— EFFECT OF PROVISIONS OF POLICY. 
(1) In general. 
Where owner conveyed insured property and assigned policy with insurer's 
consent, that agent, who had originally written policy orally, consented 
to assignment, cannot estop insurer from setting up want of consent 
where agent at time did not represent insurer. Greentaner v. Connecti- 
eat Five Ins. Co. ef Martfod, Comm. (N. F.).cccccnccvccvecscccccsccccccce 299 


(28) 
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Promises of agent and adjuster held not to estop insurer from denying lla- 
bility under burglary policy. = & Cas. Co. of N. Y¥. v. Young Shoe 
Parlor. (Gls)  ccceces Covescccecscocvcess Coeecoces Coes ceccesecces sesdoee 


(2). Conditions to which restriction apply. 


Policy provision limiting powers of agent held not to affect knowledge of 
agent imputed to insurer. Foster v. Scottish Union & National Ins. Co. 
OC TRRIRORER CORTE) over ccncnsvecvcscescenevecuestievesess cps eeenp 
Under policy forbidding waiver of provisions by agents unless indorsed on 
policy, there can be no recovery by insured on showing oral agreement 
of agent to waive vacancy clause. Dominick v. Detroit Fire Se Marine 
TOE: Ges. COD Scarce tentvtdnepeascosesavcece Mucins Uuahe Decedocace coe 


§ 377 KNOWLEDGE OR NOTICE OF FACT. IN GENERAL. 
(1) Necessity of knowledge of breach. 


Acceptance of vremium after it became due cannot be waiver of rein- 
statement provision, where insured was sick at time and insurer did 
not know it. Wiser v. Central Business Men’s Ass’n. (Mo.) ..... 

Mere finding that applicant fraudulently misrepresented facts to medical 
examiner is not alone sufficient defense to policy. Bohen v. North 
American Life Ina Co. of Chicago (TowS)....ccccscccscccccsscececece 


(3). Facts putting insurer on inquiry. 

Where one, in procuring insurance, represented automobile as new 1911 model 
when it was second-hand 1910 car, and broker transmitted such infor- 
mation to company’s agent, company was not estopped to rely on repre- 
sentation because insured subsequently made different statement to 
agent Day v. St. Paul Fire & Marine Ins. Co. (Wash.) .......eeeeees 


§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 


Knowledge of agent as to title by which property was held is imputed to 
his principal——-company is deemed to know matters pertinent to in- 
surability of property upon which it issues policy when such matters 
were known to agent at time he procured insurance——policy stipu- 
lating it should be void if insured was rot ower of realty is valid ob- 
ligation of issuing company where agent had knowledge that title was 
leasehold estate only and insured was ignorant of such provision in 
policy until after loss. Foster v. Scottish Union & National Ins. Co. 


GE TIM DUTER. (ORIG). occ ccindes cthbes coserees ce venestedseducnnvvedete seu 
Under circumstances as stated, held that judgment be affirmed. Horswill 
v. North Dak. Mut. Fire Ins. Co. of North Dak. (N. Dak.) ..... eceece 


Where owner correctly informed agent of place where automobile was to be 
kept and policy was issued with such knowledge, company cannot de- 
fend on ground that it was not kept in private garage. White v. Home 
Mut. Ins. Ass’n of Iowa. (Iowa) .......+0.- eeecceve Checbhebeseeceosences 


§ 3879. INSERTION OF FALSE ANSWERS IN APPLICATIONS BY 
AGENT OR UNDER HIS DIRECTION. 
(4). Life and accident insurance. 

Where application was attached to and formed part of contract, material 
false statement therein as to medical attendance held to preclude re- 
covery though Insured could not read or write English and had informed 
soliciting agent of illness. Stanulevich v. St. Lawrence Life Ass’n (N. Y.) 


§ 381 FORM AND REQUISITES OF EXPRESS WAIVER. 


§ 3838. ORAL WAIVER. 


Provision that policy shall be void if insured does not own fee simple, may 
be orally waived by insurer. Hanover Fire Ins, Co. v. Hiers (Fla.)...... 


§ 384. WAIVER IN WRITING. 


Where policy contains stipulation of sole ownership and same policy pro- 
vided privilege for buildings to stand on leased ground and where at 
time of application company, through agent, knew applicant did not 
own land, company will not be heard to plead noncompliance with such 
condition. Globe & Rutgers Fire Ins. Co. v. Walker (Ga.).....eseseeees 


§ 387. CONSTRUCTION AND OPERATION OF EXPRESS WAIVER. 


Statement of officer in urging insured to have policy reinstated, lapsed for 
nonpayment, company would accept note and if unable to pay note when 
due “company wil! not enforce payment except from the proceeds of 
policy” was not waiver of —* but agreement to look to cash sur- 
render value for payment of not Glover v. Kansas City Life Ins. _ 


(MO)  ccccccrcccccccccerscccecccecerecesreesvesseceeeceseceseeeeesees 
§ 388%. IMPLIED WAIVER IN GENERAL. 


(2). Statements of officers and agents. 


Assurance by counterman in office of subagent that “form was broad enough 
to cover warehouses around there, that is, frame warehouses” held noth- 
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ing more than expression of opinion which was too general and indefi- 
nite to estop insurer from denying liability on goods moved from one 
warehouse to another. Levinton v. Ohio Farmers’ Ins. Co. of Leroy 
Ohio (Pa.) .... ecccccccccses ee eesecsosccccccs ee 
Defense of forfeiture on ground of removal of goods to different location 
will be held waived where prior to loss insured gave notice of such re- 
moval and requested insurer’s agent to transfer insurance to new loca- 
tion and agent agreed to make such transfer although in fact it was 
not executed. Kor v. American Eagle Fire Ins. Co. of New York (Neb.). 


(3) Acts and conduct of insurer or agents in general. 


Insurer’s proposal by letter, that if insured would make partial payment, 
balance would be extended, held to have waived forfeiture although 
conditional offer. Southland Life Ins. Co. v. Hopkins, (Texas) ........ 

If insurer, on maturity of premium note offered to extend time upon in- 
sured’s making new application and note, such offer, while not binding 
on insurer until accepted by insured, nevertheless constitutes waiver of 
right to enforce forfciture. Roberts v. Wichita Southern Life Ins. 
Co. (Tex.) ceocee oe ° eocccccene 


\4). Custom and course of dealing as to payment of premiums. 


Where acceptance of overdue premiums could be referred to compliance 
with provision, such mere custom could not of itself create waiver of 
premium payments. Wiser v. Central Business Men’s Ass’n. (Mo.) .. 

Company will be estopped to insist upon forfeiture for nonpayment, if by 
agreement, expressed or implied, it leads insured honestly to believe 
that payment of premiums or notes will be received after they are due 
—Where company accepted part of first premium in cash and notes 
under agreement for forfeiture for nonpayment, where first note was 
paid $0 days after due. second note paid by check drawn on date it was 
due, and the third unpaid on insured’s death although due, did not con- 
stitute course of dealing between insurer and insured as to payment 
which would amount to implied agreement. New England Mut. Life 
Ins. Co. v. Brooke. (Ind) .... ° eecescecnees 

Law will seize on slight circumstances to show that company has waived 
compliance with provisions requiring prompt payment to avoid for- 
feiture. Dunken v. Attna Life Ins. Co. (Tex.)..ccccccecceccccvevecersos 


(5) Guaranty and indemnity insurance. 


Insurer held not to have waived rights under warranty in indemnity policy 
by defending action against insured, brought on theory that insured 
was liable because he had knowledge of horse’s vicious character or by 
writing to insurer that it “assumed the liability in this case’, where it 
repeatedly informed insured that it would not be Hable if insured had 
knowledge of vicious character of horse, and where insured repeatedly 
assured insurer that it had no such knowledge insurer held not 
estopped from denying liability on ground of breach of warranty where 
insured made no attempt to settle with injured person and was not de- 
terred from so doing by insurer. Joseph Gordon, Inc. v. Mass. Bond- 
Se Ge ed 0:66 06:66:60 :0:00. 8500900005 h eds Kove ceenescedeee 


§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR 
RESCIND POLICY. 


That insurer, on day of insured’s death, treated policy as being still in 
existence, by sending notice of premium to become due and fact that 
nothing appeared on insurer’s books showing it had exercised its right 
of forfeiture, held to show insured had not exercised such right. Rob- 
erts v. Wichita Southern Life Ins. Co. (Tex.) . 

Undisclosed limitation of agent’s authority held no defense, company having 
taken no steps to cancel during period between issuing second policy 
= ae T. E. Haddox & Co. v. Ohio Valley Fire & Marine Ins. Co 

y. ° 


eeeee 


§ 391. ADMISSION OF LIABILITY ON POLICY. 


Admission by compay after death of insured that policy was still in force 
is not waiver of forfeiture but is admissible as evidence that company 
before such death had waived forfeiture. O’Donnell v. Kansas City 
Life Ins. Co. sews ee 

§ 392. DEMAND ACCEPTANCE OR RETENTION OF PREMIUMS 

OR ASSESSMENTS 


(1). In general. 


Where policy prohibited military service, except for increased rate, accep- 
tance by insurer of premium at original rate did not constitute waiver 
of condit‘ons where insured concealed entry into military service. Reid 
v. American Nat. Assur. Co. (Mo.) ......... ceeccesoesoece 

Under provision for reinstating policy, forfeited for default, mere acceptance 
of past due premium is not waiver of premium payment. Wiser v. Cen- 
SESS SP MOE GUD ened acknnvccnsncntcbncetackoagnvesed 
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Where company retained premiums after knowledge that insured was not 
sole owner and did not offer to return them until it filed amended 
answer a year and 4 months after loss, policy provision as to ownership 
was waived. Hayden v. American Cent. Ins. Co. (Mo). cvencescecs 

Where insured sent check less than amount due on premium ‘note with re- 
quest that iImsurance be reduced and company retained check with 
thanks, without forfeiting policy and did not return check until after 
death of insured, it waived right to forfeit policy for default——claim 
that it returned check and claimed forfeiture without knowledge of 
death does not affect rights of parties——-where letters acknowledging 
check treated insurance as being in force after default relied on, and 
did not show contrary intention until after death, course of company 
cannot be regarded as offer to waive forfeiture not a by in- 
sured. Roberts v. American Nat. Assur, Co. (Mo.). ccocces 

Under circumstances as stated, held that judgment be affirmed. * Horswill 
v. North Dak. Mut. Fire Ins. Co. of North Dak. (N. Dak.) ...... 

Where automobile theft insurance contract provided that mailing of notice 
of assessment should not be construed as waiver of default in payment 
of assessment or intention to reinstate, and no person should be rein- 
stated except by instrument in writing signed by insurer’s attorney in 
fact, request by insurer to insured who was delinquent in payment of 
dues for payment of back assessments did not constitute waiver. Pal- 
mer v. Bull Dog Auto Ins. Ass’n (IIl.) 


(6) Demand and acceptance after loss, 


Where renewal policy was written and, after being informed of circum- 
stances of loss and renewal, insurer demanded payment of premium 
which it received and returned, it ws estopped from denying Mability. 
American Cent. Ins, Co. v. Robinson. (Texas) 


(7) Suspension of risk. 


Payment of defaulted premium note after its maker suffered loss, does not 
render company liable for such loss where contract provides such pay- 
ment, merely revives insurance from time of payment. LEikelberger v. 
Insurance Co. of North America (Kan.)...... 


eee eee eran seer eeeeeeeee 


eeeee emer meee ee emer eeeeeee 


(8). Demand and acceptance after injury or death of person in- 
sured. 


Acceptance of overdue premiums after death of insured, of which insurer 
had no knowledge, is not waiver of lapse of policy for delay in payment. 
Wright v. Metropolitan Life Ins. Co. (Mo.)..... 


(10) Retention and enforcement of note. 


Company which accepted note for premium and furnished insurance until 
default, on note does not waive right of nonliability for loss occurring 
after such default by temporarily retaining note until policy is sur- 
rendered. Eikelberger v. Insurance Co. of North America (Kan)..... 

Where assured gave note for premiums, insurer waived rights under forfeiture 
clause providing for non-liability for accident occurring after maturity 
of installment for premiums, where it sent letters indicating intention to 
collect full amount of installment for which assured was entitled to in- 
surance for year. Kelly v. Great Western Acc. Ins. Co. (Cal.) ........ 

Acceptance hy company of note in payment of premium was waiver of right 
to forfeit policy by reason of failure of insured to pay premium when 
due. Manhattan Life Ins. Co. v. Parker. (Ala) ..,..sceeees 


ee eeeeee 


§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 


Refusal to pay death claim after receipt of proofs on ground that “the loss 
is not covered by the policy” held not acceptance of proofs as sufficient 
nor waiver of any defense might be made under policy. Becker v. In- 
terstate Business Men’s Acc.Ass’n of Des Moines, Iowa. (U. 8.) 


$396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 
(4). Furnishing blanks for proofs. 


Company Was not estopped to rely on defense by sending blanks for proof 
of loss and suggesting appointment of administrator before it had notice 
of facts on which evidence was based, assuming that it was one as to 
which waiver or estoppel might be invoked. Ruddock v. Detroit Life 
TOR, CO CHIR) vecwcevaveevecsvcevoceeseccccdeccecscereccs: -Geucuseces 

Fidelity imsurer held not to waive provision. of bank * employee's bond by 
calling for proofs of loss where such acts of insurer did not cause bank 


expenses or inconvenience. Bankers’ Trust Co. v. Amer. Surety Co. 
(Wash.) 


$ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 


Incontestability clause prevents insurer from asserting defense of fraud or 
misrepresentation unless expressly excepted—incontestability clause held 
not void as against public policy if in fact, after stated time not un- 
reasonably short. Chinery v. Metropolitan Life Ins. Co. (N. Y.).... 
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False statement as to health held no defense in view of incontestability 
clause — policy held incontestable in action commenced after expiration 
period specified in incontestahbility clause, though insured died within 
period. Hardy v, Phoenix Mut. Life Ins. Co. (N. Car.) 


XII. Risks and Causes of Loss, 
(A) MARINE INSURANCE, 
§ 402. MARINE RISKS IN GENERAL. 


Notice to insurer and consent by it to making repairs did not render it 
liable for loss during repairs from risk not insured against policy 
with no clause extending risk to analogous dangers does not cover loss 
caused hy peril ejusdem generis. Prohaska v. St. Paul Fire & Marine 
Ins. Co. 1 


§ 404. PERILS OF RIVERS, LAKES, AND INLAND WATERS. 


Where cribbing supporting vessel hauled out on shipways for repair broke 
away and slid into river with vessel which sank, loss was not caused 
by “peri! of the river’? within marine policy. Prohaska v. St. Paul Fire 
& Marine Ins. Co. (U. S.).. 


§ 413. PROXIMATE CAUSE OF LOSS. 


Fire which progressed until vessel could not be saved held proximate cause 
of loss of cargo, aithough ship was sunk after being given up. Hage- 
meyer Trading Co. v. St. Paul Fire & Marine Ins. Co. Thomsen v. Same. 
(Uv. S. 


§ 416. NEGLIGENCE OF OWNERS. 


Where insurer of cargo against fire, after knowledge that ship had been 
captured as prize of war, renewed insurance for additional premium, 
it cannot defend against such loss on ground of negligence of prize 
crew. Hagemeyer Trading Co. v. St. Paul Fire & Marine Ins. Ca 
Thomsen v. Same. (U. 8S.) 


(B) INSURANCE OF PROPERTY AND TITLES, 


§ 421. FIRE 


Under provision against liability for loss by explosion, unless fire ensues or 
precedes and causes the explosion, insurer is Hable for all damages 
caused by either such fire or explosion.—Where match set fire to gas 
presumably escaping from pipes and fire spread to insured property 
before explosion, occurred, wrecking building, damages were covered 
2 _— insuring against fire. New Hampshire Fire Ins. Co. v. Rupard. 
(Ky. eceeee 

Where explosion occurred during and after commencement of fire, fire was 
direct and presumed cause of loss and explosion was merely result of 
and incident of the fire. Rossini v. Security Mut. Fire Ins. Co. of Chat- 
field, Minn. (Cal.) 


§ 423. LIGHTNING, WIND, TORNADOES, AND OTHER STORMS. 


Where tornedo policy disclaims liability for loss by water or rain except 
under certain specified conditions there can be no recovery for such loss 
unless those conditions exist. Cotton Bros. eee Co. Ltd., v. Home 
Ine. Co. of N. YF. 

Tornado policy expressly excepting damage from rain, ete., covered only 
losses resulting from wind and where parties stipulated it was impos- 
sible to determine to what extent wind and water were factors in caus- 
ing loss it was excluded from indemnity provided. Coyle v. Palatine 
maa, Co, T46. CPOE.) ccccc 


$ 424 ACCIDENT. 


Where policy covered loss by collision when automobile was being used for 
“pleasure and business calls,” held that use made by plaintiff of auto- 
mobile was within terms of policy. Cohen v. vane Bonding & Ins. 
Co. (Minn.) 


4 #425. THEFT. 


Policy against burglary from safe after entry by tools or explosives, renders 
insurer liable for money taken from cash drawer in safe, after inner 
door of safe and door of cash drawer had been forced by tools, though 
outer door of safe was either openeed by knowledge of combination or had 
not been locked. Rosenbach v. National Fidelity & Casualty Co. (Mo.).. 366 


§ 428. NEGLIGENCE OF INSURED 


Negligence of owner is no d2fense to fire policy on automobile. White v. 
Home Mut. Ins. Ass’n of Iowa. (Iowa) 
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Agreement that policy should cover theft of automobile by vendee in pos- 
session under conditional sale held to include embezzlement or unlawful 
conversion by such vendee; “stealing” being larger term than robbery, 
and including unlawful appropriation of things which are not tech- 
nically subject of larceny. Buxton v. International Indem. Co. (Calif.) 

Insurer is not liable, under policy containing special agreement excepting 
loss of money, etc. from inner steel burglar-proof chest unless same has 
been abstracted from chest after forced entry, where such chest was not 
opened. Feinstein v. Massachusetts Bonding & Ins. Co. (N. Y.) .«... 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 435. LIABILITY TNCURRED FOR PERSONAL INJURY OR LOSS 
OF LIFE. 


Horses liability policy held to cover horses acquired subsequent to its ex- 
ecution. Joseph Gordon, Inc v. Mass. Bonding & Ins. Co. (N. Y.) .? 

Insured held liable to traction company for whom firm of engineers under- 
stood to do work for amount paid injured servant of subcontractor — 
Policy providing that injury must have been caused by performance of 
work meant substantially that injury to employee must have been sus- 
tained by reason of performance of work and as incident thereto —Work 
of paving held being done and conducted by traction company within 
meaning of certain stipulations in one of liability policies. Ocean Acc & 
Guar Corp. Ltd. London, Fng. v. Northern Tex. Traction Co. (Tex) 

Under policy insuring plaint'ff against liability for loss imposed on h'm by 
law by reason of ownership. maintenance, or use of his automob'le, loss 
sustained by plaintiff as partner in firm against wh'ch judgment was 
recovered, is covered if plaintiff was legally liable for part of such loss. 
Steinfield v. Mass. Ronding & Ins. Co. (N. 


(D) UIFE INSURANC 5 
§ 438 CAUSE OF DEATH IN GENERAL. 


Provision excepting military or naval service in time of war from risk 
assumed by insurer ts not tnvatid as contrary to public policv—where 
such contract did not differentiate between voluntary and involuntar: 
service, such differentiation cannot be read into the nolicy —One has en- 
tered “military service” when he has passed examination. taken oath 
been enrolled and hecome subiect to military orders. though etil! tf 
training and though pnolicy provides military servjee shall he con- 
sidered to include work in any capacity in connection with actual war- 
fare.—Such provisions were not 'neperative on grourd that time for g'v- 
ing notice of entry !nto service did not expire prior to death. as contract 
called for written permit to be tseued by company, not “notice’’. 
dock v. Detroit Tife Ins. Co. ( Mich.) 

Provision exempting from liahilitvy for death in naval or military service 
is valid—such provisions are not void as against public palicev.—Such 
policy providing incrensed rates for svch hazards wi'l not be held ex- 
orbitant or unreasonable Reid v. American Nat Acsur Co. (Mo.) 

Exemption in policy for linbilitv for death of insured while engaged in mili 
tary service is apelivete though death was from pneumonia. Slaughter 
v. Protective League 'ife Ins Co. (Mo.) ....... 

No liability, under policy exempting death resulting from “wap? for Crown- 
ing of insured when lusitania sank, Vanderbilt v. Travelers’ Ins. Co 
(N. Y.) 


§ 444. SITICIDE, 


$ 446. FFFECT OF INSANITY 


Policy containing suicide clause is forfeited by suicide of insured notwith- 
standing mental irresponsibility for act. Ill.. Bankers’ Life Ass’n v 
Tere. CRORE) .. vevcsoccecess 


§$ 448. DEATH CAUSED RY RENFEFICTARY 


Where, under State statutes, husband inherits one-half personal estate of 
deceased wife, Federal Court rules of public policy bar recovery by per- 
sonal representative of deceased wife under joint policy where w'fe 
had been murdered by husband. Spicer v. New York Life Ins. Co. 
CH © Vescvess ae 

Joint policy, amount ‘payable to survivor, is enforced only in accordance with 
terms, and where one disqualifies himself by murder of other. right of 
action is not vested in personal representative of deceased Spicer v. 
New York Life Ins. Co. (U. 8.) . 

Payment to insured’s estate on death inflicted by “‘peneficiary is not contrary 
to public policy — beneficiary who murders insured cannot co'lect insur- 
ance — statute relating to policy or certificate of benevolent association 
is not applicable to commercial enterprise Statute providing for 
reverter to insured’s estate on death caused by beneficiary is not ex- 
clusive. Kascoutas v. Fed. Life Ins. Co. (Iowa) 
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§ 4651. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
(1). In general. 


Where policy provided for payment “only when such injuries are sustain- 
ed in manner specified’, insurcr was not liable for death in manner 
other than that so specified. Walther v. Southern Surety Co. (Ky.) .. 

Clause excluding liability from injury resulting from explosives held nat to 
apply only to voluntary exposure to explosives. Wilson v. Travelers’ 
Ine. Co. (Cal) ..c.0ss Coe eve eecccccecceceesesercerseceeeceeeees 

Insurer cannot be held liable under policy insuring against death in burning 
building in absence of proof that injuries which caused death were from 
burning of building. Kreiss v. AZtna Life Ins. Co. (N. YV.)...ccceeeveee 


(E) ACCIDENT AND HEALTH INSURANCE. 





87 


334 


§ 452 RISK OF TRAVEL RAILROADS AND OTHER CONVEYANCES. 


Under, policy excluding liability for injuries from explosion but covering in- 
jury from “wreckage” of passenger car, where there was explosion caus- 
ing injury to insured in car, injury was result of wreckage and not of 
explosion. Wilson v. Travelers’ Ins. Co. (Cal.)...cccceccecccecesceccvee 


$453 RISKS OF OCCUPATION OR EMPLOYMENT. 


In clause authorizing recovery for death of surgeon from blood poisoning 
after operation, where other clauses excepted surgeons and veterinarians 
from certain restrictions, word “surgeon” must be given popular mean- 
ing as evidently used in other clauses, so that clause does not authorize 
recovery for death of veterinarian from inoculating hog. Maupin v. 
Southern Surety Co. (MO.) wccccccccccccccceccvccsccesccccsscsrses ecccee 


§ 454 BODILY INFIRMITIES OR DISEASE. 


Where sick benefit policy exempted insurer from liability for all chronic 
diseases and it appeared that insured, after having paid premiums for 
20 years, became sick, and after four months of illness brought suit on 
policy, illness continuing until death, disease was not “chronic’’ within 
exception of policy. Williams v. Southern Surety Co. (Mich.) ........ 


§ 455. EXTERNAL VIOLENT, AND ACCIDENTAL MEANS OF INJURY. 

Provision exempting from liability upon insured’s death from seer while 
sane, held valid. Gates v. Travelers Ins Co. (Mo.) ...... 

Homicide resulting from bad feeling is “Accidental Killing by. violence” 
for which insurer is liable in absence of contrary provision. Standard 
AcetGent Ins. Co. V. Walker, CVG.) cvccccccccscvevesccccccscscccscces ee 

Over exertion is not accidental means of death—where death ‘is result of some 
act, not designed and not anticipated in consequence of act voluntarily 
done is accidental death, but where caused by act not des:gned and not 
intentionally done it is death w accidental means. Olinsky v. Railway 
Mall AGW'n (CAI) .nvccccccvvesrccccccscccecccccnccccevecscccsaccesens 

Where surgeon in closing incision ‘after operation * punctured artery with 
needle owing to fact that artery was not where it sholud be in normal 
persons and blood clot formed resulting in necessity for amputation of 
leg, injury was held to have been effected through “external, violent, 
and accidental means.” Avtna Life Ins. Co, v. Brand (N. Y. C. A.) .. 

To recover on policy insuring against accidental injuries it must be shown 
not only that death was accidental result, but that cause iself was ex- 
—, and accidental. Tuttle v. Pacific Mut. Life Ins. Co 
(Mont ceecceccacce ee ereeccccccovcenescccceces eeccece oe 

Suicide statute is inapplicable | to accident policies where insured ‘committed 
suicide while sane. Trembley v. Fidelity & Cas. Co. of N. Y. (Mo.) .. 

Accident policy, held not to include injury to insured from explosion of 
shell fired by enemy in battle. Martin v. People’s _— Life Ins, Co. 
of Jonesboro (Ark:) ... eoccccccccccccese ececccccecces 

Death from blood poisoning caused. by ‘Infection from pulled “tooth was not 
“accidental” and complaint, alleging such facts, was demurrable. Ram- 
sey v. Fidelity & Casualty Co. (Tenm.) .......... O68 660CRR6eR CSS RODOUNS 


$ 464. INTENTIONAL INJURIES. 


Exemption proviso as to disability held not applicable to payment of death 
loss. Kascoutas v. Fed. Life Ins. Co. (Towa) .......eeeeeeeees veedeeecess 


§ 465. SUICIDE OR SELF-INFLICTED INJURIES. 


Provision exempting insurer from liability in case insured committed suicide 
while insane is inoperative. Gates v. Travelers Ins. Co. (Mo.) .......- 
If insured met death by intentional suicide while sane, no recovery should 
be had under policy insuring against accidental death. Rollins v. Busi- 
ness Men’s Acc. Ass’n of America (MO,)....ccscscecccccecccsescecceccen 
Where policy is deemed an old-line, instead “of assessment, policy, insurer 
is bound by statute declaring that suicide shall not be defense. —— 
Where insured, while sane, commits suicide, death is not accidental 
within meaning of policy Where policy excepted suicide, sane or 
or insane, held suicide while insane is no defense. Andrus v. Business 
POOR'S GOR BOR CE BROR. GOI). cane ccc000000000.0c0n00ses00enseqsves 





(34) 


101 


714 


94 


210 


605 
599 


657 


216 











Topical Index. 





§ 466 SUICIDE OR SELF INFLICTED INJURY OR DEATH. 


Where policy governed by California laws insured against loss from acci- 
dental injuries death was not caused by accident “independently of all 
other causes” where cancerous growth was involved and but for such 
growth injury would not have occurred. Campbell v. Altna Life Ins. 
Co. of Hartford, Comm. (MO0.) c.ccccscenccececeecerreccseneeesaeeseeese 


§ 467 LIMITATIONS AS TO TIME OF DEATH OR DISABILITY 
CAUSED BY ACCIDENT. 


While it appeared that insured hurt knee while jumping from room in 
burning hotel in January, that he was a locomotive engineer and con- 
tinued to run engine several weeks and then consulted doctor, who told 
him to go home and stay until knee got well, injury was not “immedi- 
ately and totally disabling. Masonic Protective Ass’n v. Farrar. (Ind.) 


§ 494. PARTIAL LOSS IN GENERAL. 


Measure of damages for partial destruction by lightning should be difference 
between fair cash value before damage and afterward. Scism v, Home 
Ina... Co. Of N. ¥F. (Mo.) ccccoes Covcccsesccceccecosesces VneCedecseeonss 


XIII. Extent of Loss and Liability of Insurer. 
(B) INSURANCE OF PROPERTY AND TITLES. 
$ 498. VALUB OF PROPERTY DESTROYED. 


$ 600 —— VALUED POLICIES. 


Valued policy on goode in storage not subject to fluctuation in value, lim- 
ited recovery. Scott v. Amer. Ins. Co. (MO.)....ceeeeeeesecceceeeces 
Under circumstances as stated, held that judgment be affirmed. Horswill 

v. North Dak. Mut. Fire Ins. Co. of North Dak. (N. Dak.) ........+.. 


§ 503. AMOUNT OF INTEREST OF INSURED. 


Under policy undertaking to protect dealer’s equity in automobiles sold un- 
der conditional contract and embezzled by conditional vendees, insured 


was entitled, on conversion of car by vendee, to recover unpaid install- 
ments, plus interest thereon, where terms of conditional contract of sale 
provided for payment of interest on all deferred payments from date 
of contract. Buxton v. International Indemnity Co. (Calif.) .......... 


§ 504 EFFECT OF OTHER INSURANCE. 


Coinsurance clause held unauthorized by and inconsistent with new stand- 
ard form policy. Durham v. Stuyvesant Ins. Co. of City of N. Y. (N. Y.) 


$ 606. EXPENDITURES. 


Where policy provided that any act of assured in recvering, saving, and 
preserving property should be considered as done for benefit of all con- 
cerned, and all reasonable expenses should constitute a claim, etc., in- 
sured may recover expenses of attempting to recover stolen property. 
Buxton v. International Indemnity Co. (Calif.) ...ccececcecceceveees " 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 612 LIABILITIES INCURRED FOR INJURIES TO PERSONS OR 
PROPERTY. 


Where contract permitted but did not require indemnitor to defend suit, 
its refusal to defend suit for stated reason that it was not Mable for r-- 
covery therein, is not waiver of right to question indemnitee’s liability 
and reasonableness of settlement made by him—compromise judgment 
in such action entered by consent of indemnitee is not presumptive evi- 
dence against indemnitor either as to fact, Hability or reasonableness 
of settlement—indemnitee is not bound to wait until judgment is ren- 
dered against him but can recover by showing he was legally liable and 
that amount of settlement was reasonable. Brinkman v. Western Auto- 
mobile Indemnity Ass’n. (MO.) ......s+0e+- eC Ceccrccccosoercesceseeecese 


$ 618. EXPENDITURES. 


Where liability insurer had opportunity to defend injured person’s suit 
against insured but refused to participate, in breach of its contract, it 
cannot challenge insured’s conduct of defense in absence of fraud toc 
prevent insured from recovering expenses of defense and appeal. 
Frankfort Marine, Acc. & Plate Glass Ins. Co. v. a Tel. Co. 
GE bok CEER Ce ee condcocecoudes Rieduseecewed sis oemwe eet . aedonne e 


§ 614 DAMAGES INCURRED OR PAID. 


Liability under policy insuring against loss from liability for personal in- 
juries does not depend on collectibility of judgment against insured or 
its financial condition. Employers’ Liability Assur. Corporation, Ltd., 
v. International Milk Products Co. (N. Y.)...ccccecseccccccccsccessveces 
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Where casualty policy excepted liability until final judgment had been 
rendered in suit against insured and loss had been paid, held that such 
provision is valid——-where insured gave notes to judgment creditors 
who accepted them as payment held that such payments accomplished 
purpose of contract provision and amounted to substantial compliance 
with insurance contract,, Kansas Free Fair Ass’n v. Georgia Casualty 
Co. (Kan.) 

Partner can recover only amount of loss he was compelled to contribute to 
firm where judgment against partnership for damages caused by part- 
ner’s automobile while being used for firm was paid by partnership. 
Steinfield v. Mass. Bonding & Ins. Co, (N. H 


§ 514%. 


Where company, insuring employer against loss or damage on account of 
injuries sustained by employees, improperly conducts defense of suit 
against employer, so that judgment is obtained against employer, in- 
surance company is liable to employer for damages thus occasioned 
violation of statute is not available to insurer sued for improperly de- 
fending action against insured —~- employer is not guilty of contri- 
butory negligence where he employed attorney to assist in defense who 
had no contro! over litigation, and who only did things he was required 
to do. Anderson v. Southern Surety Co. (Kan.) 

Defendant liability insurer was under duty to paintiff railroad company to 
defend action for personal injuries against railroad with -single eye to 
railroad’s interests, apart from defendant insurer’s thought of liability 
on policy issued to plaintiff railroad’s contractor, codefendant to action— 
Where, in suit against railrond and contractor, defended by lability in- 
surer which had issued policies both to railroad and its contractor, in- 
surer, with eye to its liability on contractor’s policy, removed him from 
court, with result that judgment ran against railroad alone, railroad is 
entitled to recover from insurer on account of having judgment run 
against contractor as well as against it — where casualty insurance com- 
pany, to protect itself from liability, assumes defense of action to exclu- 
sion of record defendant, it 1s held to strict rule in good faith in con- 


ducting defense. N. Y. Consolidated R. Co. v. Mass. Bonding & Ins. 
Co. (N. Y.) 


(D) LIFE INSURANCE, 


§ 615. AMOUNTS PAYABLE ON DEATH, 


Where provision exempted from Hiability for death or disablement in naval 
or miiitary service in time of war, except for net reserve of policy, and 
where insured died of pneumonia in hospital in this country while in 
army, during war, he was engaged in military service and died when in 
such service, within policy. Reid v. American Nat. Assur. Co. (Mo.) .. 

Limitation of recovery in case of suicide to amount of premiums paid, held 
not prohibited by statute. Western & Southern Life Ins. Co v. Horn 
(Ohio) 

Amount payable unde: policy held validly reduced by specific provision in 
case of suicide. Ill. Bankers’ Life Ass’n v. Floyd (Tex.)........e.se6. 


(E) ACCIDENT AND HEALTH INSURANCE, 


§ 625. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF 
PHYSICTAN 
Where policy required insured to remain continuously within house under 
treatment of physician, fact that he took air and exercise under treat- 
ment of physician will not preclude recovery but he cannot recover if 
disease was one which required him to remain outside house. Inter- 
State Business Men’s Acc. Ass’n v. Sanderson (Ark.).. 


§ 627. PARTICULAR INJURIES SPECIFIED IN POLICY. 


Plaintiff insured against loss of foot by severance at or above ankle could 


recover where amputation left part with diminished function. Jones v. 
Continental Casualty Co. (Iowa) 


$629. DEATH FROM ACCIDENT. 


Under combined policy, issued to plaintiff as assured and wife as beneficiary 
and insuring beneficiary in initial principal sum against injuries while 
riding as passenger, held that assured for accidental death of wife while 
passenger, could recover only initial principal sum, not double aaene 
nity. Chicago Bonding & Ins. Co. v. Pulliam (Ky.)....... 

When caboose attached to train carrying live stock is used for ‘purpose of 
carrying train crew and care takers it is held not passenger car though 
few passengers were permitted to ride upon it. Zantow v. Old Line 


Ace. Ins. Co. (Ne#b.) 
$ 6380. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 


Clause limiting recovery for death intentionally caused by insured or another 
limits recovery for death from shot by robber. Hessler v. Federal Cas- 
ualty Co. of Detroit, Mich. (Ind.).......... 
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Policy limiting recovery for death by “asphyxiation by any kind of gas” not 
ambiguous and defendant should have been allowed to produce evidence 
to show that death was caused by gases produced by burning building 
in which he was sleeping. Harrington v. Interstate Business Men’s Acc. 
Aan. @ Dee Mataek: Jews CMe) vis cic vos ine cisbccsvnescewdens 

Only recovery on one ticket policy could be had by passenger though ‘he 
had purchased two which overlapped at time of injury—insurer engaged 
in selling such policies was not estopped by custom of selling more than 
one policy to traveler from setting up as defense clause limiting liabilty 
to amount specified in one of them, unless conduct of insured in taking 
out more than one policy was in some manner influenced thereby. Wil- 
Gee ‘W. ZOU SE WA COME) sc ccocteceasetactaccveteccsescsseqiuce 


§ 631. CLASSIFICATION OF RISK. 


Where there was evidence to show that insured when killed was acting within 
line of occupation stated in policy, it was error to direct verdict for 
smaller amount provided for more hazardous occupations. Smith v. 
Massachusetts Bonding 266 CO CH. Cobsccccctas.ocedvanust ctcsnceanune 

Insured, foreman and supervisor, did not change occupation by cutting elec- 
tric wire to instruct his men how to perform work—such act did not 
require reduction of indemnity where within line of insured’s employ- 
ment as foreman—such insured was acting directly in line of employ- 
ment when cutting wire to instruct men. Smith v. Massachusetts Bond- 
ee Gi Te GC CI GAY oct ce das couse teas ctpenese caduds Caunens pan Caneeen 

Where policy holder in application warranted his occupation as “advertising” 
and “soliciting and office work” and was classed as preferred risk, pro- 
visions as to army service together with warranties were binding upon 
insured and became part of contract—where classifications included army 
officers in field service and insured while commissioned officer was killed 
in battle benefits were recoverable only under extra hazardous classifi- 
cation Gillles v. Preferred Acc. Ins. Co. of N. Y. (N. Yud.ceecececceces 

Where farmer makes trip accompanying stock in shipment which he has 
sold to another party, held that such trip does not constitute change of 
occupation to more hazardous one where such person is killed in 
wreck during shipment, while he is riding where other passengers are 
allowed as regular paid fare, held he was not performing any act or 
thing pertaining to more hazardous occupation. Zantow v. Old Line 
Ace. Ins. Co, (Neb.) .....-. Steno cede renee dueaeqddemunt 066069 J Eser et oe 





XIV. Notice and Proof of Loss. 


3 635. NECESSITY OF NOTICE 


Beneficiary must, where convinced that injured was dead as result of acci- 
dent but did not know manner of death, give notice. Tuttle v. Pacific 
Mut. Life Ime. CO. (Monti) occcccvcccccccccveccevsesesevcesseccesececece 


§ 588. PERSONS TO WHOM NOTICE OR PROOF MAY BE GIVEN OR 
MADE. 

Notice by policy holder to soliciting agent and collector of dues for com- 
pany, informing him of loss, does not constitute notice to company, es- 
pecially when such agent did not notify company. LBikelberger v. In- 
surance Co. of North America (Kan.) ....csccoccccccce:scvcssccccccces 

Oral notice to agent of insured is not compliance as provision required im- 
mediate written notice of accident to insurer at home office. Tuttle v. 
Pacific Mut. Life Ins. Co. (Mont.) .ccccccccccccscescocssccesereccecveces 

Policy insuring against theft from residence held satisfied by notice of theft 
to insurer’s nearest agent. Miller v. New Amsterdam Casualty Co. 
CN. Fue) ccccccccccvedccwccenveccccesses ere orescceeeseecessscossceseenee 


§ 639. TIME FOR NOTICE AND PROOF. 
(1) In genear!l. 

Under bond requiring claim to be presented within six months after date 
of surety’s liability, claim was requird to be presented within six months 
after termination of insurance by expiration of time for which premium 
was paid. First National Bank of East Islip v. National Surety Co. 
CHR. He) ccccspecescccceces Duds bc ese p 0.640 6600 ob 60.0 Vi8be e Kel EReceeeveeds 


(6). Effect of failure or delay. 


In absence of stipulation to that effect, failure promptly to give notice and 
make proof of loss held not to invalidate policy or work forfeiture. 
National Union Fire Ins. Co. of Pittsburg v. Cone, (Fla.) ........ ecee 


46) Excuses for failure or delay. 


Where it was believed that because of failure to return to camp insured 
had met death in mountains, claimant must give written notice of ac- 
cident as required by policy though waiting for proof of such death 
Tuttle v. Pacific Mut. Life Ins. Co. (Mont.)......cscceccessees Ceocecct 
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That physicians who attended injured person attributed condition to dis- 
ease and not to accident, does not excuse failure to give company notice 
of accident as soon as reasonably possible as required by policy. Hefner 
V. Fae SB Gy CC. SE Whe hs Cs 00h 0 0hn 06000060000 cscecovcdes SBT 


§ 654 ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR 
DEFECTS AND OBJECTIONS. 


§ 656 —— POWERS OF OFFICERS OR AGENTS. 
(1) In general. 


Provision that no waiver should be valid unless signed by specified officers 
is information to insured’s beneficiary that provisions cannot be waived 
by agent. Tuttle v. Pacific Mut. Life Ins, Co. (MONt.)...cseceeceseeeeee BOE 


§ 558 IMPLIED WAIVER IN GENERAL. 
(i, Acts and conduct in general. 


Where, after fire, defendant insurer and insured, together with only other 
insurer, entered into nonwaiver agreement for investigation of fire, under 
which origin and loss were investigated, clause requiring proof of loss 
was waived. German-American Ins. Co. v. Shepherd. (Ill) ......e++2 40 

Where property was situated in Missouri and insured lived in California, 
company by course of dealing with insured’s father and attorney in 
Missouri held to have waived stipulation that insured personally sign 
proofs of loss. Scott v. American Ins. Co. (MO.)...ccccccceccesesveees 467 


(2). Statements and acts of officers and agents. 

Statement of agent after loss that he would attend to giving natice, fol- 
lowed by appearance of adjuster who gave instructions, held waiver of 
provision requiring preliminary proof of loss within 60 days. Ramirez 
v. United Firemen’s Ins. Co. of Philadelphia (Cal.)...... eccetccccesoe 164 

Held that where company seeks to cancel policy by giving five ‘days’ “notice, 
return or tender of unearned portion of premium ig condition precedent 
to cancellation——draft drawn by company on itself is not sufficient pay- 
ment or tender in absence of anything to show that insured waived 
right to require return or tender of unearned premium. First Nat. 
Fire Ins. Co of the United States v. Burnett (Fla.).....ccessesceseeee 167 


(4). Failure to furnish blanks. 


Under circumstances as stated, held that judgment be affirmed. Horswill 
v. North Dak. Mut. Fire Ins. Co. of North Dak. (N. Dak.) ........0+. 


§ 559. ———- DENIAL OF LIABILITY. 
(1). Insurance of property. 


Where insured notified insurer in writing of loss or disappearance of auto- 
mobile, insurer waived proof of loss by denying liability on ground that 
policy did not cover embezzlement or aner conversion. Buxton v. 
International Indemnity Co. (Calif.)........... K06n6enbc.000¢ om 614 

Denial of liability waives right to proof of loss. Silence of company after 
notification of loss held to warrant inference that Hability was denied, 
and waived proof of loss requirement. Ward v. Pacific Fire Ins. Ca 
(B. C.) cece oevecsen eecccccee eecccces Ceo ercccecerecscccocce Ube Cone eee 689 


(2). Life and accident insurance, 


Where insurer refused to make further weekly payments on ground that 
insured was no longer disabled, insurer thereby waived provisions re- 
quiring insured thereafter to furnish weekly physician's certificate 
called for by policy. Redd v. National Life & Accident Ins. Co. (Mo.),. 362 

Where insurer denied liability beyond amount pleaded, proof of death was 
not required. Iil. Bankers’ Life Ass’n v. Floyd (Tex.).......eseeee0% -. 440 

Letters from home office of insurer stating it was not liable because mode 
of death could not be shown and denying liability on further ground 
that notice requirements were not made cannot be deemed waiver of 
policy provisions, letters expressly stating that no — was intended. 
Tuttic v. Pacific Mut. Life Inm Co. (Mont.) .cccecccccsscsccccesccccsccs 505 

Refusal to pay death claim after receipt of proofs on ground that’ “the loss 
is not covered by the policy” held not acceptance of proofs as sufficient 

nor waiver of any defense might be made under policy. Becker v. In- 

terstate Business Men’s Acc.Ass’n of Des Moines, Iowa. (U. 8S.) ...... 597 


XV. Adjustment of Loss. 


§ 674. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(1) Form requisites and validity or award in general. 

Where contract for appraisement required estimation by items and in detail, 
appraisement merely stating total values does not conform to agreement, 
though inventory of insured was checked off by appraisers, and amount 
of logs fixed thereby is not binding on insured. Security Printing Co 
v. Westchester Fire Ins Co of New York City (MO.)......cceeseecsesees 288 


(38) 
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(5). Effect of award in general. 


Submission under policy and contract to appraisers and umpire to appraise 
loss is not arbitration and award either under statutes or common law 
and, if valid and binding merely fixed amount of loss or damage Se- 
curity Printing Co. v. Westchester Fire Ins. Co. of New York City (Mo.). 


§ &79. SETTLEMENT BETWEEN PARTIES. 


After exact amount of loss hag been definitely determined by insured and 
insurer carrying entire risk, partial payment, receipt by insured in full 
satisfaction of loss, and claim asserted by insurer, without foundation 
in fact, law or equity that other insurance covering proportion of loss 
was in force when fire occurred, do not constitute consideration for 
compromise and settlement, or for accord and satisfaction, or require 
insured to refund or tender back partial payment as condition of re- 
covering balance of loss. Johnson v. St. Paul Fire & Marine Ins. Co. 
(Neb.) .... eee ccccecccccccesecescenceses 


XVI. Right to Proceeds. 


§ 681. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST 
INSURED. 

Where mortgagor defaults and property is sold under foreclosure and dur- 
ing redemption period it is destroyed by fire, held that purchaser at 
foreclosure sale cannot maintain action to recover insurance and had no 
claim to proceeds on theory of assignments or subrogation. Stockton 
Nat. Bank v. Home Ins. Co. of New York (Kan)... csccsesccascesveces 

Mortgagee to whom mortgagor also owed money on open account required 
mortgagor’s consent to impute payment of insurance on mortgaged prem- 
ises to less burdensome of two debts American Brewing Co. v. Artigues 
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§ 682. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROP- 
ERTY INSURED. 


Under policy insuring goods held in trust or on commission, or sold but not 
removed, issued to warehouseman, true owner may sue and recover his 
interest. Lewis v. Home Ins. Co. eoccce 

$683 LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REP- 
RESENTATIVES, OR ESTATE. 


(1). In general. 


In absence of contract exemption, policy igs payable to insured’g estate where 
no beneficiary is named in policy, though insured came to death through 
assassination. Kascoutas v. Fed. Life Ins. Co. (Iowa) ee 


(2) Policy payble to relative or person equitably entitled 

Payment under facility of payment clause before appointment of adminis- 
trator, did not change contract nor deprive administrator of right to 
money. Caveny V. Healer: (CM. di) cocccccccccccscccecsesvecduccaseeesce 

Provision that insurer might make payment to any blood relative or connec- 
tion by marriage or others, being for protection of company only and 
for facilitating payment, insurer cannot by electing to pay one of such 
persons, invest that person with absolute ownership of moneys paid 
Where insurer made payment to decedent’s sisters under such provision, 
court could not decree that title to such payment is in payee merely 
because she paid premiums In re Reilly’s Estate (N. Y.).. 

Held that payment to daughter of deceased, after demand by executor, and 
before suit, upon production of policy and proof in accordance with 
clause, is complete bar to company from further liability under policy 
at suit of executor of eceanien ne v. Prudential Ina Co. of 
America (N. J.) 

Under industrial life policy” ‘containing facility of payment clause, while 
such company may make payment to others than representative of in- 
sured, policy does not require such payment, and no action can be main- 

tained on it, except by representative of estate; but, when company in good 
faith elects to make such payment to others than representative, pay- 
ment will be defense against representative’s subsequent claim—prom- 
ise of industrial insurer entitles wife to proceeds of policy on husband’s 
life, on which she paid premiums. Tarasowski v. Prudential Ins. Co. 
of America (N. Y.) ee Pevevecceccvesececececesee 


§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 


§ 585. ——— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 
Joint policy, amount payable to survivor, is enforced only in accordance with 
terms, and where one disqualifies himself by murder of other, right of 


action is not vested in personal representative of deceased. Spicer v. 
New York Life Ins. Co. (U. 8.) 
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§ 586. VESTED INTEREST OF BENEFICIARY. 


Policy taken out by husband for benefit of wife vests interest in her of 
which she cannot be divested without her consent. Howard v. John 
Hancock Mut. Life Ins. Co, (N. Y.) errr 

Insured and insurer cannot impair rights of beneficiary by subsequent con- 
tract Brown v. lJ.ife Ins Co of Va. (S. C.) 

Rights of beneficiary become vested as soon as contract is made 
ciary is entitled to rely upon policy provisions for protection of rights 
and neither insured nor insurer can waive such rights. Taff v. Smith 
(B. C.) weep wee 


§ 687. CHANGE OF BENEFICIARY. 


Beneficiary in policy which authorizes change of beneficiary cannot, in ab- 
gence of contract depriving of such right, atiack change of beneficiary 
for undue influence on part of new beneficiary. New York Life Ins. Co. 
v. Dunn (Cal.) ..... 

Where beneficiary refused to : surrender policy in her possession when insured 
desired to change beneficiary and insured sent company written notice 
of desire to change beneficiary which company refused to do without 
policy, new beneficiary had equitable right to proceeds prevailing over 
first beneficiary’s lega! title. Taff v. Smith (S. 

Beneficiary of policy providing against any term or condition being varied, 
except by written agreement of officer, cannot be changed by notica 
Lewis v. Reed. (Calif.) 


§ 589. DEATH OF BENEFICIARY. 


Insurance on predeceased husband’s life, payable to testatrix, goes to her 
sons. Stenneck v. Kolb. (N. ‘ 


§ 690 RIGHTS OF CREDITORS. 

Under statute exempting from debts of insured, proceeds of life policy to 
certain amount whether payable to estate or others, and which includes 
surrender value, trustee of bankrupt takes no interest In policy. In re 
Brinson, (U. 8.) .. ‘ ene 


§ 691%. INDEMNITY INSURANCE. 
Statute providing that bus owner shall file policy with city official, does not 


authorize court to marshal such funds for division between parties 
injured. Turk v. Goldberg. (N. J.) ... eee ve8e 


§ 693 ASSIGNEE OF POLICY BEFORE LOSS. 
(1). In general. 


Assignee of land contract held entitled to proceeds of insurance paid for by 
assignee. Craig v. Crossman (Mich.) ° cecccccceveccccccese 


§ 698. INTEREST ON AMOUNT OF LOSS. 


Where policy provides that loss shall not be payable until 60 days after 
proof of loss has been furnished, interest on amount due does not run 
prior to said time. Nat’l Union Fire Ins. Co. of Pittsburg v. Cone 
CHIR.) cccccecse 


XVII. Payment or Discharge, Contribution, and Subrogation. 


$ 601 RECOVERY OF PAYMENT 


Money paid on innocent misstatement of other party that it was total insur- 
ance, was recoverable, but recovery is limited to so much as plaintiff 
would have been entitled to withhold—right to recover from owner of 
property part of money paid on policy issued to such owner, loss payable 
to motgagee is not affected by payment having been made to mort- 
gagee. Home Ins. Co. v. Murphy (N. Y.) ‘ 


§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 


Company is not liable for attorney fees and penalties for vexatious delay 
where there was question of law which had been and was at time mooted 
question in that state. Rollins v. Business Men’s Acc, Ass’n of America 
CHA)  cccrvcces <neeveeee 

Complaint alleging damages from malicious delay in settlement and payment 
of insurance held to state action for breach of contract, not in tort, dam- 
ages to insured’s business and good will held not natural and proximate. 
Independent Grocery Co. v Sun Ins. Co. (Minn.) ‘ . 

Statute as to vexatious delay does not apply to indemnity insurers. Ocean 
Ace. & Guar.. Corp. Ltd. of London Eng. v. Northern Tex. Traction Co. 


# 6038. RELEASE OR DISCHARGE FROM LIABILITY. 


If landlord was not Hable for injury to goods by bursting of sprinkler sys- 
tem, there could be no release of landlord which would impair right of 
tenant’s insurer to subrogation. Franklin Fire Ins. Co. of Philadelphia v. 
WE, CRs Bed coceccesecvcesetesccguse oo PO se berewoccepe 
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Company cannot avoid penalty for vexatious refusal to pay on claim where 
in doubt whether plaintiff alone was entitled to money where it did not 
send blanks as required, or manifest willingness to pay estate of former 
owner to whor. policy was ss payable. oe v. Security Ins, 
Co. of New Haven, Conn, (MO.)....ceecesecces ooverrccesesecsesce eeecces 


§ 605. SUBROGATION OF INSURER, 


§ 606 —— ON PAYMENT OF LOSS IN GENRAL 
(1). In general. 


Where third party causes loss, company is entitled to subrogation to rights 
of insured to extent that it paid loss—right of insurer to subrogation 
arises out of general principles of equity, not out of contract.—While 
company which pays loss is proportionately subrogated to insured’s right 
against third person whose negligence caused loss, insurer must work 
out remedy through insured. Lumbermen’s Mut, Ins. Co. v. Southern 
RY Ce. (MH. GC) nccsvccccccccccssctscccescosectsosesccsccdiqecesoesesese 

Payment of Hability of another by one who is under no legal or moral obli- 
gation to pay, does not entitle volunteer to subrogation in absence of 
agreement. Scandinavian Mut. Ins. Co. v. Chicago B. & Q. R. Ca 
CHGREE  cccoctecténce sciesteubnnsedsatians cess eee aeian 


Insurer of goods accidentally destroyed is subrogated to rights of assured. to 


recover to extent to which insurer has been compelled to pay. Hartford 
Fire Ins Ca v. Triplett.- (Tee) cccvccsecvess occccccccccece eoccccccce e 


(5). Subrogation under guaranty and indemnity policies. 


Insurer’s right of subrogation under terms of indemnity policy against third 
person, responsible for injury, is rot dependent on payment of judg- 
ment by insured from own funds, and where insurer paid judgment, it 
was entited to subrogation irrespective of insured’s solvency. Employers’ 
Liability Assur. Corporation, Ltd., v. International Milk Products Co 
CH. Zip escvivvocccccsececavcéeceseesewaeb coven ceeeaes 6ceee cuweseseasencens 

Partner can recover only amount of loss he was compelled to contribute to 
firm where: judgment against partnership for damages caused by part- 
ner’s automobile while being used for firm was paid by partnership. 
Steinfleld v. Mass. Bonding & Ins. Co, (N. H.) ......ceecccccccccvvcces 

Company which paid HNability of partner for his contribution to damages 
caused by automobile while being driven by another in firm business is 
subrogated to partner’s right to recover against driver of automobile. 
Steinfield v. Mass. Bonding & Ins. Co. (N. H.) ....ccceceeees wowsaewe 


XVIII. Actions on Policies, 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(3). Submission to appraisal and arbitration. 


Arbitration clause in standard policy does not apply where company disputes 
liability, but only where there is dispute solely as to amount of loss or 
damage. Maimes v. Automobile Ins. Co of Hartford, Conn. (N. Y.) . 

Where proof of loss is filed, failure to submit to appraisal of loss is no de- 
fense in case of insurer’s membership in tariff association. Phoenix As- 
sur. Ca Ltd. v. Blumberg Ghee Ca. (Al) wcccccvccevceccsscoceccoce ° 


§ 613. 


Suit upon policy was demand. First Nat. Bank of Beeville, Tex., v.. Se- 
curity Mut. Life Ins. Co. of Binghamton, N. Y. (Mo)........ eesccecce 


§ 614. DEFENSES. 


§ 615. IN GENERAL, 


Insurer, which neither in answer nor at trial offered to return insured pre- 
mium paid, held not entitled to interpose defense of fraudulent repre- 
sentations in procuring it. Drucker v. Western Indemnity Co. of Dallas, 
TOR. CHG) ococcccvvonccsescesctecessecscvecvecesntdsasecceeesesevesaes 

Insurer is not required to tender back premium in order to defend on ground 
of fraud. American: Ine. Co vs Pampett. Cie) sic ccc cccs catcdce ae 








§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST 
INSURED. 


In action on employers’ liability policy to recover from insurer, judgment 
against insured is admissible wherever by such judgment fact material 
to issues in suit of employer against insurer hag therein been determin- 
ed, provided insurer had notice of litigation and opportunity to conduct 
proceeding as provided in policy of indemnity, refusal by casualty com- 
pany to defend making no difference judgment against employer 
ie inadmissible in action by insured against insurer. American Paper 
Products Co. v. Avtna Life Ins. Co. (Mo.) ..... 
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§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 


§ 621 TIME BEFORE ACTION CAN BE MAINTAINED. 

Under statute penalizing insurer belonging to tariff association, suit may 
be brought for amount of penalty After 15 days from proof of loss, al- 
though enforcement of penalty may be postponed until 60 days. 
Blumberg Shoe Co. v. Phenix Assur Co., Ltd., of London (Ala.)..... e 

Where under policy insurer was entitled to certain time within which to 
accept or object to amount claimed, and in absence of objection, was 
deemed to have assented, and such joss became payable within 30 days 
from expiration of certain time, action instituted previous to expiration 
of 30 days was prematurely brought. Mitchell v. Merchants’ Fire Assur. 
Corp. of N. Y. (Calif.) ..... COO o rer ccececccrneecenereeceseeeececceeesers 


§ 633. —— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(2) Validity of provisions. 


Stipulation in contract that action theron can only be paid within 90 days 
after date of judgment for loss is invalid. Kansas Free Fair Ass’n v. 
Georgia Casualty Co. (HaM.) cccccvccccccccccccccccccccecccccsocecsees 


§ 623. ——- WAIVER OF LIMITATION. 
(4). Denial of liability. 


Suit on policy providing 60 days for insurer to make payment of loss could 
be brought at once after insurer denied Hability. Baker & ) v. 
PRwets Tam Co. Of Martlord (BO).) ccccccceqoccccvcccccccccccccccveceve 


§ 624. PARTIES. 
(1) Parties vlaintiff in general. 

{nsured’s assignment of sum due under policy merely for collection where no 
adjustment is to be made without his consent did not preclude him 
from bringing action. Rossini v. Security Mut. Fire Ins. Co. of Chat- 
field, Minn. (Cal.) .......... Coe eevee rrcereececeeneeresecceeeeceseeences 


628. DECLARATION, COMPLAINT, OR PETITION, 
§ 629. —— FORM AND REQUISITES IN GENERAL. 
(1), In general. 
Although mortgagee brought action for self and insured, as interest may 
appear, action held to be by were for self alone. Burns v. Ins. Co. 
of Pa. (Mo.) ..... dcateesocve evecccesescore 06 6bd60080d0d0s 0.086060R58.00 


§ 631. ——SETTING FORTH OR ANNEXING POLICY AND ACCOMPANY- 
ING DOCUMENTS. 

Where declaration follows form prescribed, policy if filed therewith becomes 

part of pleading. Bowling v. Continental Ins, Co. (W. Va.)....eeeeees 

Incontestability clause is pleaded when policy containing clause is made part 

of complaint. Hardy v. Phoenix Mut. Life Ins. Co, (N. Car.) ...... ee 


§ 634 ——— PERFORMANCE OR WAIVER OF CONDITIONS. 
(2) Conditions as to notice and proof of loss. 

Allegations of insured’s complaint on policy of public liability insurance 
held sufficient to mako complaint good against insurer’s demurrer, pre- 
senting only question of notice of accident required. Frankfort Marine, 
Acc, & Plate Glass Ins. Co. v. Lafayette Tel. Co. (Ind.).....ceeeeeeceee 


& 635, ——— LOSS AND CAUSE THEREOF. 

Petition which alleged injury from which death occurred ten days later, 
without alleging that disability was immediate or continuous after in- 
jury and without alleging that it resulted exclusively from injury does 
not entitle insured to benefits for immediate and continuous disability re- 
sulting from accidental injuries. Feitel v. Fidelity & Casualty Co. of 





N.Y. (Hime) ccccccocces $0on0 00 0ee0Kc00ees ee erccccsneecsecoces ; 
In action on theft policy, allegation ‘as to embezzlement was sufficient. Bux- 
Seon. V. Entermetional Indemnity Co. (Calie.) cccccccsvcvoccccsccccvcccces 


Petition to recover for total loss of automobile, necessarily alleged value of 
property at time of injury by reason of statutes. Wolff v. Hartford Fire 
BES. Co, CHEG.) ccccccccsesecs Poeccececcceccceccesesecsece See sewss reerses 


§ 640. PLEA, ANSWER OR AFFIDAVIT OF DEFENSE. 
(1) In general. 


In absence of averment in plea that insured accepted company’s draft, gues 
on itself or did any act to show waiver to right to require return of 
unearned premium demurrer to plea was properly sustained. First 
Nat. Fire Ins. Co. of the United States v. Burnett (Fla.)........ eecece 


(2). Avoidance and forfeiture. 


Answer, alleging fraudulent concealment of fact material to risk, must show 
that ordinary man would have known it to be material. Hartford Fire 
BURR: <I Wi - GOR ERI) cn scaic secre scccccdecssv ces edseessteveccess ee 
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(3). Loss and cause thereof. 


Allegation that insured “died by own hand” held sufficient allegation of 
suicide——«where it appears that insured committed suicide shortly after 
issuance of policy, answer denying liability except for repayment of 
premiums received, with tender of such amount, held good on general 
demurrer. Ill. Bankers’ Life Ass’n v. Floyd (TeX.) ...esesseeeeeeees ° 


(4). Notice and proofs of loss. 


Where insurer has not pleaded failure to give notice of death, it will be 
presumed that such notice was given. Ill Bankers’ Life Ass’n v. Floyd 
CREE) cveccvnccesseccccntcsegeccevecctbcuvessens Ccceseccscvecvebeceweccs 


§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(2) Estoppel and waiver. 

Reply averring that defendant insurer, through agent, waived provision set 

forth, hefd sufficient as against beneficiary. Ohio Farmers’ Ins. Co. v. 

Dobbs (Ind.) wcceee Coersesconsecce ecvcvccccoens ecccccccccces eoccccccces 


§ 645. —ISSUES, PROOFS, AND VARIANCE. 
(2). Matters to bo proved. 


Where company denied allegations of plaintiff’s petition that proofs of death 
of insured were furnished, burden was upon plaintiff to establish such al- 
legaiions. Volunteer State Life Ins. Co. v. McGinnis. (Ga.) .......... oe 


(3). Evidence adinissible under pleadings. 


Where defendant’s answer alleged agreement for appraisement and set out 
report of appraisers, plaintiff can attack report for failure to conform 
to agreement under reply which was general denial though he would 
have to plead fraud specially. Pee Printing Co. v. Westchester Fire 
Ins. Ca, of New Vorkk Cty (MO )ccccuccccctscccveccecccceunecge oseebes 

Where defense was fraudulent statement “to examiner that insurea “aia not 
have disease, question as to opinion of examiner as to whether -risk 
would have been insurable had insured answered affirmatively questions 
including other diseases, immaterial to issues, calling for immaterial 
evidence and objection thereto, was properly sustained. Bohen v. North 


American Life Ins. Co. of Chicago. (Iowa) ......ccccesceccccsecsece ° 
It is not necessary to plead waiver of policy requirements. in order. to show 
and rely thereon. Scott v. Amer. Ins, Co. (MO.) ..ccseseceeccccceseee’s 


Testimony tending to prove waiver by company of compliance by plaintife 
with requirements as to furnishing proofs of death was not admissible to 
show: that proofs had been furnished as alleged in plaintiff’s petition 
where company also sets up as affirmative defense plaintiff's failure to 
furnish proofs of death as requiired, plaintiff may meet such defense by 
showing company’s waiver of such requirement. Volunteer State Life 
Ins: ©o..v. McGinnis. (Ga.) ..cccccccccecece COCeveTedececsbededévensiose’ 


(5) Variance, 


Policy held not inadmissible for variance between names of persons signing 
original policy and copy attached to declaration when court was unable 
to distinguish whether they were the same or not and when company’s 
agent identified policy as one signed by him and delivered to plaintiff. 
Nat’l Union Fire Ins. Co. of Pittsburg v. Cone, (Fla.) .....cevesecewes 


§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 


Burden was on plaintiff to prove right to recover Southern Mut. Life Ins. 
Co. Vv. Perry (Ark.) ..c- . CO CRCOOC CORO SOO REE EEE eOCeEsooessoese 
Tn action on assigned policies insuring growing crops from hail, drought, ete. 
except fire or flood, if defendant puts in issue allegations of complaint, 
whether loss is alleged to be total or partial, plaintiff must establish by 
evidence certain matters specified. Carter v. Bankers’ Ins. Co. (Mont.) 





(2) Avoidance and forfeiture—Insurance of property. 


Burden is on insured to show fraud a!leged by him in issuing and dating pol- 
icy as of later date than application contrary to agent’s representations. 
Inter-State Business Men’s Ass’n v. Nichols. (Ark.) ....-cceseeeeees 

Burden is on insurer to show that change in occupancy increased hazard; 
evidence held to sustain burden of showing that change of occupancy 
increased hazard. First Nat. Fire Ins. Co. of the United States v. Bur- 
mett (Fia.) .csccccccce Coe eeerraccece Cod ecccsccencecsccscceesesed edoiccces 


(3). Life and accident insuranee. 
Presumption of innocence of crime and fraud, casts upon insurer burden of 
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proving allegation that insured’s representation as to income was un-. 


true. Bverett v. Standard Ace. Ima, Ca (CaL) ccccccccesccccsensccasse 
Law presumes that deceased did not commit either bigamy or perjury when 
he secured license to marry plaintiff and that he did not commit fraud 
when he procured policy and burden was on insurer to overcome, this 
presumption. Everett v. Standard Acc. Ins, Co. (Cal.) .....meecscccees 
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Where defendant claimed insured had made false answer in application 
regarding prior rejection, date of application being important, burden 
was on insurer to sustain claim as to date of application which Was lost. 
American Nat. Ins. Co. v. Mayo. (Tex.) 

When it is sought to defeat recovery on policy on ground of cancelment of 
matterial facts by insured, it is incumbent on insurer to prove represent- 
ationg were made knowingly and with fraudulent intent, were material 
to risk, and relied on by insurer. Fox v. Scandinavian Mut. Aid. Ass’n. 


ee eeeee 


(6). Estoppel and waiver as to avoidance or forfeiture. 


Plaintiff pleading reinstatement assumes burden of establishing waiver of 
forfeiture. Nelson v. Mutual Life Ina, Co. of N. Y. (Mont.) 


6). Risk and cause of loss in general. 

Under provision against liability for loss caused by explosion, burden is on 
insurer to show that damages claimed fall within exception. New Hamp- 
shire Fire Ins. Co. v. Rupard. (Ky.) ....... 

Burden is on beneficiary to produce evidence tending ‘to show insured’s death 
was the result of accident. Atherton v. Railway Mail Ass’n (Mo.) .... 

Beneficiary seeking recovery has burden of showing that insured’s death 
was result of accident and occurred within 90 days specified in policy 
where insured met death in mountains while hunting and body was 
not found until long thereafter when it was impossible to determine 
cause of death, mere proof of death will not support recovery on pol- 
icy insuring against death from accidental means although there was 
no presumption of suicide. Tuttle v. Pacific Mut. Life Ins. Co. (Mont.) 

Under tornado policy expressly excepting losses from specified causes, burden 
was on insured to show that loss was not among those excepted. Coyle 
v. Palatine Ins. Co., Ltd. 

Where accident policy was governed by laws of California, beneficiary ‘has 
burden of proving death was result of accident independent of other 
causes. Campbell v. A’tna Life Ina. Co, of Hartford, Conn. (Mo.) .... 


(71) —— Suicide. 
Burden of proof as to defense of suicide is on insurer. Green v. Missouri 
State Life Ins. Co. (Texas) 
Where suicide is relied on, insurer has burden of proving that it was in- 
tentional, not accidemtal. Andrus v. Business Men’s Acc. Ass’n of Amer. 
CBD eve vecccars 


(10). Arbitration and appraisal. 

Insurer relying on appraisal to fix amount of loss made under agreement 
subsequent to damage must prove that appraisement was made in sub- 
stantial compliance with terms of agreement. Security Printing Co. v. 
Westchester Fire Ins. Co. of New York City. (Mo.) 


§ 647. ADMISSIBILITY OF EVIDENCE. 


§ 664%. ——- PAYMENT OF PREMIUM. 

Where policy provided that premium note should be deposited with com- 
pany and applied on premium, evidence by agent that he immediately en- 
trusted such notes to company was admissible. O’Donnell v. Kansas 
City Life Ins. Co. (Mo.) ee 


§ 653. —— INTEREST OR TITLE OF INSURED. 
Written statements of plaintiff's counsel, tending to show that insured goods 
had been sold, held improperly excluded. Hartford Fire Ins. Co. v. a 
lett. (Tex.) 


$ 658. LOSS OR DAMAGE TO PROPERTY AND CAUSE THEREOF. 


In defense of incendiarism, circumstantial evidence held admissible. Pickens 
v. Milwaukee Mechanics Ins. Co. (Iowa) 


§ 662. ——- NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 


(1). In general. 
Proofs of loss were admissible only to show compliance with terms of pol- 
icy. Ohio Farmers’ Ins. Co. v. Dobbs. (Ind.) 
Preliminary proofs of loss are never admissible as evidence to prove 
Lauman v. Coneordia Fire Ins. Co. of Milwaukee. (Cal.) 


§ 664. ESTOPPEL OR WAIVER. 

Where two original policies were applied for and issued at same time, they 
cannot be deemed so unrelated that past dealings with regard to waiver 
or forfeiture for nonpayment of premiums wil! be inadmissible on ques- 
,tion of intent to later waive forfeiture of either. Dunken v. Actna Life 
Tne. Co. (TOR) acccccccccccccccscsccesccccccccess eoccesncecs 
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(4) 

Materlality of warranties was not made material to risk as matter of lia- 
bility by clause in policvy—-where insurer fails to exercise right to rescind 
when such breach of warranty is defense, if evidence of insured’s fraud 

is not clear and uncontradicted so that materiality of warranties is mat- 

ter of law, question of such mate riality was for jury. Everett v. Stand- 
are. £660 206 CO. CCRL) cccecincidsciuccdosdctens s ececccccbce eecccccoces 


§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1) In general. 


Allegation of misrepresentations by ugent is not sustained by insured’s testi- 
mony that agent gave him tv understand he would secure more prompt 
action by sending premium with application but that agent did not 
actually say policy would date from application. Inter-State Business 
Men’s Acc. Ass’n v. Nichols. (Ark.) .......0.. eC cccccccccesccevcecseces 

Possession of fire policy by vendee of property held insufficient to show as- 
signment. Grecntaner v. Connecticut Fire Ins. Co. of Hartford, Conn. 





GO Wed Fes aw Rs Ch 0bs ~-16 deh cad EAs eae benntaes avecétcdectskewhaeed ° 
Evidence held to show that plaintiff paid premiums and was cousin of in- 
sured. Southern Mut. Life Ins. Co. v. Perry (Ark.) ........-. cccecece 


Evidence held to show that request for open statement was not revoked by 
change of beneficiaries and as in full force on insured’s death. Mon- 


tague v. N. Western Mut. Life Ins. Co. (Wi8.) ..cccccerccccecs . 
Evidence held sufficient to sustain finding against company of vexatious 
refusal to pay. Scott v. Amer. Ine. Co. (MO.) ..ccccccscese oenes 





In action on policy insuring against injury to automobile through collision, 
held that evidence does not show automobile was being used at time 
in unlawful transportation of intoxicating liquor. Cohen v. Chicago 
Bonding & Ins. Co. (Minn) ..ccccdccscccccccvedoccsctssese co ceccccccs 

Action to recover under policy against theft is civil action, and ‘plaintife is 
required to prove his case only by preponderance of evidence; rule being 
same as it is in civil cases generally. Buxton v. International Indemnity 
Ce CORE)  cccawcccpeds Cesccctevcuisddedvebddlbecheens ouneea tte Seeeres 

In aetion on policy of defendant’s husband, procured by former wife and 
made payable to her children, evidence held to show that before marriage 
to defendant insured had assigned all interest in policy to plaintiff so 
that no interest passed to defendant under will. Belden v. Belden. 
CH OR) cee vce ete de sasvctecsuhiietesbepesteerecvcsdide eet eure Cuenca bin 

Where insurer relied on notice of cancellation given to brokers employed 
by insured, evidence held to show they were ostensible agents entitled 
to accept notice of cancellation. Lauman v, Concordia Fire Ins. Co. 
OG  THRRSaRee: CC.) ev ineiicekvigs Cenc esveeskenGatesesaeseetvetert teers 


(2). The contract. 


Evidence held to warrant finding that it was understood that making of 
contract would not be consummated until policy should be issued and 
that until then company could refuse application in accordance with 
stipulations in receipt given. Magness v. Great Southern Life Ins. Co 
CROMED 6 6H adkhiees Ge5 06800 ci bane css WeeRbexeaes Teter irre rer tie 

Evidence held to show that insurer’s special agent had not advanced. applt- 
cant’s first premium. Thompson v. Metropolitan Life Ins. Co. (Ga) .. 

Evidence sustains finding that company waived prepayment of premium 
when application was made and accepted. Wieland v. St. Louis County 
Parmer Wut Wire Ine, Co, CMGRO.) sick cciviscsccsenceses ees wnenex ° 


(3) Avoidance and forfeiture. 


Evidence held to support finding that a certain woman was decedent’s wife. 
Bmrerett v. Geaneerd Ace. Fae. Ca. (COR). wacvccsdvisccacsceeens eocccccose 
Evidence that insured’s son, after shooting him, went down stairs and said 
to mother that he had “got him” and that she replied, “I teld you not 
to do that’ would have heen insufficient to show her guilty knowledge 
to prevent recovery. Standard Accident Ins. Co. v. Walker. (Va.) .... 
Evidence held sufficient to sustain finding that plaintiffs owned fee-simple 
title to property when he applied for insurance, although he subsequent- 
ly sold the property and deed was dated back to correspond with notes 
evidencing the purchase money. Farmers Mut. Fire Ins. Ass’n v. Hod- 
BOM, CAPE.) sccccvcvcctncsecastinersuccessecnoncse see erererererecceeee 
Evidence held not to sustain defendant’s contention that insured misrepre- 
sented in stating habits were correct and temperate. Everett v. Stand- 
Ore BOG Te CO. COOL inc dccwewnecndctavescens eacveescedsoes Cecccces 
Burden is on insurer to show that change in occupancy increased hazard; 
evidence held to sustain burden of showing that change of occupancy 
increased hazard. First Nat. Fire Ins. Co. of the United States v. Bur- 
mett (FFia.) scsceee C0000, 06s Ob OOee enc Oa ew Cea Net eee Seeencovecese 
Evidence held not to demonstrate insured was over 61 at time ‘policy was. is- 
sued, so it cannot be deemed issued in violation of statute. Andrus v. 
Business Men’s Acc. Ass’n of Amer. (M0.) ....cccecceccccsess gesege 
Evidence held to show that title to hay had passed from plaintiff to ‘another 
so that plaintiff was not entitled to recover. Jackson v. Continental Ins. 
GO. CHEM) ccccvccccscovcesensces CCDS OSs enKeeereescbedhesesecceedaeee 
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Evidence held to prove that insured knowingly overstated value of goods 
Gestroyed. Americcan Ins. Co. v. Paggett (Ind.)......cccceccecsescese 
Held that evidence is insufficient to establish payment of. “delinquent pre- 
mium, and further insufficient to establish waiver of conditions of pol- 
icy regarding reinstatement. Wehsner v. Kansag City Life Ins. Co. 
CH. BD) Sas cevewceedepedenddsciesodscrvedsrecsooscseses Puss Reeeds OMEN OS 


(4). Loss and liability of insurer in general. 


Evidence held to sustain finding that explosion occurred during fire and not 
commencement thereof. Rossini v. ew Mut. Fire Ins. Co. of Chat- 
fleid, Minn. (Cal.) .......... ee TOT eT Cee TET Te enecpectees 

Evidence tending to show that ‘fire wa originally caused by gasoline ex- 
plosion and that it was possible for fire so caused to smoulder after ap- 
parently extinguished and break out later, held sufficient to warrant 
jury in filnding that insured did not intentionally burn house. Todd 
v. Security Ins. Co. of New Haven, Conn. (MO0.) ....c.seeececveccvceces 

Evidence justified finding that third party embezzled automobile with intent 
to injure and defraud plaintiff. Buxton v. International Indem. Co. 
COMEIE.) 0.00 00.0:0.000.5006000008:00.0060506008.00% Rnvdesecbneceeteevesoneser ce 

Evidence heid to present basis for ‘Yogical inference that jewelry “haa been 
stolen. Miller v. New Amsterdam Casualty Co. (N. J.) wccceeeccccacs 


(6) —— Life and accident insurance. 


Evidence held to warrant finding that insured was compelled by disease to 
refrain from attending to business. Inter-State Business Men’s — 
Asw’n. V. Ganderaon. (APK.) ccccccccccccccccccccccccssecccce 

Tf one suffered accidental injury resulting in paralysis ‘and death, “tact ot 
prior stroke of paralysis would be no defense, but fact of prior stroke 
and predisposition thereto would be significant in bearing upon whether 
there was accidental injury or not. — It could not be inferred that 
because insured was exhausted from work he suffered accidental injury 
from lifting burdens, he was accustmed to handle. Atherton v. Rail- 
way Mall Agmn. (MO.) cccccccccccccccccrcvcsecscccscccccs eeecvecccecs 

Ividence held to show that disability to ‘insurea resulting trom accident 
while total within policy was not immediate. Hefner v. Fidelity & Casu- 
eity Ce. GC Ne F. CBO) osvccvcveccscccccnecccesseccccescoevcscscscnce 

Fire in kitchen which resulted merely in burning some contents, extinguish- 
ed by hand extinguisher in few minutes, and that beneficiary had been 
cleaning gloves with gasoline at time of fire, held not to warrant 
inference that death was caused by burning of ne Kreiss wv 
@tna Life Ins. Co. (N. Y.) .....000- TTT RO TET eT TC TUT 

Evidence held to sustain finding that shooting of insured by robber was in- 
tentional., Hessler v. Federal Casualty Co. of Detroit, Mich. (Ind.) .. 

Evidence held sufficient to warrant finding that insurer had unconditionally 
extended premium note to date beyond insured’s death Roberts v. Wich- 
ita Gouthern Life Ina CO. (TOR.) ..ccccccccvccccccccccccccccscosccccoce 

Finding that body of one burned was that of insured and not dead body 
placed there by insured, and that death was accidental, held sustained 
by evidence.—Amounts and circumstances of policies are proper evi- 
dence as bearing on question of fraud, but importance of such evidence 
ig entirely matter for jury. Ensign v. Travelers’ Ins. Co of Hartford, 
TOU. CH, Ted cece dctevseecicesevcesesecs eeccccccce elvebee Coecvctccece 


(6). —— Suicide. 


Testimony of witnesses based on hypothetical question implies facts, not evi- 
dence and also on their acquaintance with insured, held sufficient to 
sustain verdict finding that insured did not understand act of suicide or 
could not resist the impulse so that suicide clause was no defense. Fide- 
cy Geet care 28. OO. ¥. COCRPEM., CHG.) ceccccccccscccesscovsstsoess 

Evidence held to show that insured committed suicide “while sane. Gates 
Vi RERVERET TER. (CO. CHIR) a cccccccsccvccecovccccsgscscceseseeseesous 


\7). Proof and adjustment of loss. 


In action on public Hability policy evidence held sufficient to sustain jury’s 
answer to interrogatory that manager of plaintiff within six months 
after accident did not have notice of it. Frankfort Marine, Acc. & 
Plate Glass Ins. Co. v, Lafayette Tel. Co. (Imd.) .....cceecceccesceees 


Schedules of dry-cleaners’ establishments containing list of names, gar- 
ments, and sums of money, unsupported by other testimony as to value, 
are insufficint to establish value lost Lauman v. Concord!la Fire Ins. 
Co. of Milwukee (Cal.)....... eSe0nese obeus 


(8). Estoppel or waiver. 


Evidence held to show that policy lapsed for non-payment and was not 
reinstated by subsequent payment of premium alone in absence of certi- 
ficate of health. Nelson v. Mutual Life Ins. Co. of N. Y. (Mont.) .... 

Under circumstances as stated, held that judgment be affirmed. Horswill 
v. North Dak. Mut. Fire Ins. Co. of North Dak. (N. Dak.) ........0-- 
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Held that evidence is insufficient to establish payment of delinquent pre- 
mium, and further insufficient to establish waiver of conditions of pol- 
icy regarding reinstatement. Wehsner v. Kansag City Life Ins. Co. 
Ci” Wa.. pose b cess tasewes cha dcbha'ac 


§ 668. QUESTIONS FOR JURY. 


(1). In general. 

Justification of refusal to pay is matter of law. held to depend on whether 
reasonable man would be justified in refusing to pay and in requiring 
question to be litigated Evidence of circumstances under which fire 
was caused held not to show as matter of law that refusal to pay was 
in good faith and not for vexatious delay. Todd v. Security Ins. Co. of 
Now Bavem, Comm. (WO) .cccccccccccscccscccccscvescocceseseovevecete 

Under burglary policy, where diamond ring of which insured was ‘robbed 
had been given by him to flancee and had been returned by insured 
when flancee, on breaking engagement had pawned ring and given him 
pawn ticket on his promise to return ring to her on her payment to him 
of specified sum of money, whether ring belonged to insured held for 
jury: where there was no testimony that insured demanded or that 
insurer refused payment submission of question of insurer’s liability for 
vexatious delay and attorney’s fees held error. Goldbaum v. Great Eas- 
tare COUNTED CO. CEG)  cccccdsceceuisescucteastsucesevacansus inone’ 

Insured, asking damages and attorney’s fees for vexatious refusal of insurer 
to pay loss, had no right to directed verdict, question of vexatious re- 
fusal being for jury. Drucker v. Western Indemnity Co. of Dallas, Tex. 
CRI) ccccecescccevcccccccccescccccesescoeseses coeveccccescpece eeceses oe 


(2). Agency. 


Whether agent’s authority was such that his knowledge bound insurer, held 
for jury. Pickens v. Milwaukee Mechanics Ins. Co, (Iowa).........+++ 


ee ee eeeneee Cee eee ewes eeeeee 





(3). The contract in general. 

Refusal of defenduant’s request, at close of plaintiff's testimony, to give 
peremptcry instructions for defendant because there was not evidence 
sufficient to support judgment against it, was not error where evidence 
justified finding that before expiration of first policy, plaintiff had made 
contract for renewa'. American Cent. Ins. Co. v. Robinson. (Texas) .. 

Whether policy acknowledging payment of premium was delivered, held 
under evidence for jury. Dunken v. Atna Life Ins. Co. (Tex.) ...... 

Whether insured had paid his premium held question for jury under cir- 
cumstances. Drena v. Travelers’ Ins. Co. (N. Y.) scsccescesecsessceees 


(4) Avoidance and forfeiture. 


Where policy required insured to keep account books in safe, whether plain- 
tiffs complied held for jury Baker & Lasley v. Phenix Ins. Co of 
WEEE, SUMED i anvcdecccrntevotcuntun ob neesbehucdweasnMaenee do ciel 

Under circumstances as stated, held that judgment be affirmed. MHorswill 
v. North Dakota Mut. Fire Ins. Co. of North Dakota (N. D.)........005- 


(6). Fraud or misrepresentations in general. 


Where insured misrepresented facts in procuring insurance, presumption of 
intention to deceive arose which was not overcome so as to make ques- 
tion for jury by his testimony. Day v. St. Paul Fire & Marine Ins. Co. 
CHROMED 00.6.066 cede enece Kiciveesonss abboon Receeareabeeeernceesevonsenens 

Where there was question whether application misrepresented condition of 
animals injured, held under evidence that question was for jury. Fek- 
jar v. Towa State I.ive Stock Ins. Co. (N. D.)... ccc cen. ccc ccccccccccces 

Whether or not insured falsely stated in application that she had not been 
rejected by any other company, held for jury. American Nat. Ins, Co. 
V. MaPO. (TOR)  vcccceccsvcesvsccccvcesscceccccesesesccesencesscapecss 

When question of concealment of material facts Is sought to be interposed 
to avoid liability on policy, such question is one of fact for jury. Fox 
v. Scandinavian Mut. Aid. Ass’n. (N@D.) ..cccceccccsceceeecescveces . 


(1). --—- Health, condition, or habits of insured. 


Where defense was fraudulent answer to examining physician, evidence held 
to warrant submission to jury of question whether applicant knew of 
disease. Bohen v. North American Life Ins. Co. of Chicago. (Towa) 

Where insured represented himself to be in good health and it was proved 
he was suffering from disease at time of application from which he 
died, and where insured himself stated before making application that 
he was in serious condition, court’s refusal to direct verdict for insurer 
on ground that false statements avoided policy held reversible error. 
Chadwick ©. Beneficial) Wife Ins. Co. CURR) cciscccecccdscconccccscas 

Where evidence conflicted as to whether at time of application. insurea was 
suffering from specified diseases with which he stated he was not af- 
fillected, held — for jury. Sovereign Camp W. O. W. v. Bass. 
CORB). cedesoccecns ccdncsvccadccce seb eadcedesdcercduscévcendescdadah oust 

Whether ineured was ‘in “good health” held. for jury. McLaurin v. Mutual 
Life Tum Ge. of N. BW. (B. Gdoccccccccccccvvece 
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(8). Payment of premiums. 


Where language of contracts, consisting of letters, is ambiguous, they should 
be construed by court, but where letters written by representative to 
bank of which policy holder was president, were ambiguous, it was 
question of fact whether they authorized bank to collect his premium 
note. New York Life Ins. Co. v. Allen. (ArK.) ceccccceccervevscesecee 


(9). ——— Increase of risk. 


Whether change of occupancy resulting from recelver’s assumption of con- 
trol is increased hazard, is question of fact to be determined in each 
case. Bowling v. Continental Ina Co. (W. Va.) ..cceccccesccscccseces 


(10). Loss and liability of insurer in general. 


Where defense was that large part of loss was caused by explosion, directed 
verdict was properly denied where it was admitted that part of lose 
was within risks insured—evidence held to make question for jury 
whether explosion was caused by antecedent, firee New Hampshire Fire 
Ina. Co. Vv. Rupard. (Ky.) ccccccccccccccccccscccccccccscccccecccccccsecbe 


(11)—Life or accident insurance. 


Where presumption of insured’s death from absence of seven years is 
invoked and there is no evidence tending to rebut such presumption, it 
is for jury to say whether such evidence ig sufficient. Equitable Life As- 
- eur. Bee. of the U. R V. James. (1NG.) cccccvccccccce® ccc vctocce®sccccecd 
Evidence to show death resulted from accident held sufficient to warrant sub- 
mission to jury — evidence showing insured either died from disease 
or accident but not showing that latter was cause, rather than former, 
does not make case for jury. Atherton v. Railway Mail Ass’n. (Mo.) .. 361 
Where insured claimed benefits for strict confinement to house, question 
whether he was so confined though he made daily trips for medicinal 
waters, held for jury. Inter-State Business Mens Acc. :Ass’n. v. Sand- 
CTBON, (AFK.) cocccccccccccccccccesscsccscecceces 


(12), Suicide. 


Held that whether insured committed suicide while insane so that death was 
not result of accidental means, was for jury. Andrus v. Business Men’s 
Acc. Ass’n of Amer. (Mo.) ....... 


(18). Amount or extent of loss, 


Where defense was that part of loss was caused by explosion, motion to 
direct verdict for plaintiff for amount of damages admitted by defend- 
ants, was properly denied where evidence was contradictory as to 
amount of damages. New Hampshire Fire Ins. Co. v. Rupard. (Ky.) ....59 

Where amount of policy had been reduced two years before fire and there 
was no showing of depreciation in value which was presumed to be 
% more than amount of policy at time of insurance, it was not error to 
instruct jury that if they found for plaintiff, they should allow full 
amount. Todd v. Security Ins. Co. of New Haven, Conn. (Mo.) ...... 379 

Evidence held not to warrant submission of case to jury upon question of 
whether or not automobile was scnnind destroyed. Wolff v Hartford Fire 
Ins. Co. (Mo.) evcce ee escececses, O06 

Where amount of loss depended. upon “interested testimony “of plaintiff, cred- 
ibility of such witness was for jury and it was error to direct verdict 
for plaintff for full amount. Fire Ass’n of Philadelphia v. Mechlowits 


(UW. 8.) wocees Pee e rer eee recess eececessceeeeresseesseeessesesees 666 


(15). Estoppe) or waiver. 


Where insurer accepted past-due premium with letter of secretary not 
showing waiver of prompt payments, insurer’s retention was circum- 
stance showing that premium payment was, in effect, waived. Wiser v. 
Central Business Men’s Ases’n. (Mo.) ecccccccvcccens® 

Where it appeared that policy had been delivered with “bill for ‘first premium 
which had not been paid, prior to fire, evidence held to make issue of 
waiver of payment, question for jury. Ginner’s Mut. Underwriters’ 
Aaa. V. DOR. CTO) co ccisvccccscceces oe de eeboreresecesoes -. 804 

Acceptance by Insurer of overdue premiums without requiring proof of in- 
surability is sufficient to take issue of waiver to jury — where defense 
was delay in payment of premiums, evidence that company on previous 
occasions had accepted payment of overdue premiums without requiring 
proof of insured’s health and that it accepted such payment from 
beneficiary is sufficient to warrant submission of issue of waiver to jury. 
Wright v. Metropolitan Life Ins. Co. (MO0.) ....ccccccccccecccccccceses 287 


Bvidence held sufficient to go to jury on question of waiver of forfeiture 
for nonpayment of premium. Dunken v. Avtna Life Ins, Co. (Tex.)..... 245 


Evidence that after default on premium note company notified insured that 
next premium was due and after his death stated to beneficiary that 
policy was not in force, held sufficient to take to jury question whether 
company had waived forfeiture O’Donnell v. Kan. City Life Ins. Co. 


CMO.) ccccccvccccccccccccccccececceessescccessesecesesesccscecesecccces G01 
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§ 669. INSTRUCTIONS. 
(1). In general. 


Allegations in reply alleging fraud, not being assailed by motion to make 
more definite and certain in trial court, were sufficient after verdict to 
, Support instruction of fraudulent concealment. First Nat. Bank of 
Beeville, Tex. v. Security Mut. Life Ins, Co. of Binghamton, N. Y. (Mo.) 


(6). Fraud or misrepresentations in general. 


Instruction that fraud and deceit must be estopped by evidence, though 
using Janguage ditferent from that ordinarily used, was not erroneous, 
Day v. St. Paul Fire & Marine Ins. Co. (WaBh.)......cesseeeeccesceccece 


(9). Estoppel or waiver ag to avoidance or forfeiture. 


Where evidence showed that insured misrepresented facts in procuring in- 
surance, instruction respecting subsequent conversation between him and 
agent was erroneous. Day v. St. Paul Fire & Marine Ins. Co. (Wash.).. 


670. VERDICT AND FINDINGS. 
Court finding held to show sufficiently that insured goods were destroyed 
at place mentioned. German-American Ins, Co. v. Shepherd. (Ill.) .... 
Where court in connection with directed verdict for plaintiff submitted writ 
of waiver for vexatious delay and attorney’s fees, it was not improper 
for jury to give only attorney’s fees, amount of which was within evi- 
dence. Hayden v. American Cent. Ins. Co. (MO0.) ...ceceesscccecseccees 


4 672. JUDGMENT. 


Where, although plaintiff did not pray for recovery of lesser amount for 
which company admitted lNability, yet ground of motion for new trial 
was alleged error of trial court in not rendering judgment to her for 
that amount. judgment shou!'d be so rendered. Ill. Bankers’ Life Ass’n 
v. Floyd. (Tex.) ‘i abawhewane 


$ 675. COSTS AND ATTORNEY’S FEES. 


Attorney’s fee held not allowable in suit on foreign state policy where no 
statute authorizing such fee was shown. First Nat. Bank of Beeville, 
Tex. v. Security Mut. Life Ins. Co. of Binghamton, N. Y. (Mo.) 

Attorney’s fees on insurer’s failure to name appraisers are not applicable 
where all Hability is denied. American Ins, Co. v. Paggett (Ind.)...... 


§ 676. POWER AND RIGHT TO REINSURE RISK. 

Right of companies to enter into contract mutually indemnifying each 
other for portion of losses on policies written within state depends upon 
law of domicile of companies, not upon law of state where policies 
were written. In re continental Cas. Co. Appeal of Great American 
Ins. Co. (Iowa) ee 


XIX. Reinsurance. 
$677. THE CONTRACT IN GENERAL.- 


§ 679 CONSTRUCTION AND OPERATION. 

Reinsurer held Hab'e notwithstanding insurer’s failure to send reinsurance 
advices, where due to negligence that reinsurance had arisen. Pacific 
Mut. Life Ins, Co. of California v. Pacific Surety Co. (Cal.)... 

Contracts of reinsurance are merely contracts of indemnity of insurer, creat- 
ing no privity between insured policy holder and reinsuring company. 
Amer. Bonding Co. of Baltimore, Md. v. Amer. Surety Co. of N. Y. 


POOP e meee emer ew ewes eseees 


§ 684. EXTENT OF LIABILITY OF REINSURER. 


Corporation assuming obligations of beneficial society becomes liable on so- 
clety’s certificate only to same extent as society was liable. Porter v. 
Commonwealth Cagualty Co. (Pa@.) ...cceeeeaeeees . 


XX. Mutual Benefit Insurance. 

(A) CORPORATIONS AND ASSOCIATIONS, 

§ 687. NATTRE AND STATUS IN GENERAL. 

Association of persons for mutual protection against loss held not a part- 
nership. Sergeant v. Goldsmith Dry Goods Co, (Tex).... ree 


§ 688. EXEMPTION FROM GENERAL LAWS _REGULATING INSUR- 
E. 


é ~ 


Statute as to contents of policy is not applicable to fraternal benefit soci- 
eties. Sovr’n Camp. W. O. W. v. Nigh. (Tex.) we 
Contract of insurance entered into by Iowa society authorized to do business 
in Missouri held one of fraternal beneficiary insurance. Wilson v. Brother- 
hood of American Yeomen (MO.) ..sseccecssccecsersescevercesvesensecs 
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§ 690. AUTHORITY OR LICENSE TO DO BUSINESS. 


In absence of proof to contrary, weight must be given to presumption that 
foreign society had complied with local laws. Wilson v. Brotherhood of 
Ammer. YOOMEN. (MO.) ..ccccccossccccscccvvsccevcsessccssesesesccseseese 


§ 693. CONSTITUTIONS AND BY-LAWS. 


Lews of association are to be construed most favorably to members when 
their rights as holders of benefit certificates are affected. Tucker v. Kirk- 
patrick, (Kan.) eee cceccreecccesece ee 

Provisions and by-laws against absence or disappearance of member, unheard 
of for any length of time being held evidence of his death, are null 
and void.’ Sovereign Camp, Woodmen of the World v. Piper (Tex.) .... 

Constitution of association will be strictly construed against it where forfei- 
ture is sought to be imposed thereunder. Meyer v. Supreme Lodge, 
Knights of Pythias. CTSA cocccceweccccsecdcvcesdesecccvestecrseevcss 


§ 695. OFFICERS AND AGENTS. 


Agreement by applicant for membership to take agent of association as 
his representative held invalid as against public policy. Sweeney v. 
Independentt Order of Foresters. (N. Y¥.)  ..scecesecccesccceccceserees 


Where by-laws directed member on changing occupation, to give notice to 
clerk of loca) order, such notice is notice to insurer itself. Sovereign 
Camp of Woodmen of the World, v. Miller. (Texas.)....ceccsesseceevsoees 


Where presiding officer of subordinate lodge obtains from beneficiary posses- 
sion of policy for collection, with policy issued by another association, 
and collects full amount due on both but pays only part thereof, as ben- 
eficiary’s agent he may be required to pay to beneficiary balance of 
money collected. Norwood v. Most Worshipful Grand Lodge of North 
Carolina Free and Accepted Ancient Masons. (N. C.) ...cccccceecceeees 


Where one undertook to remit dues to society, but failed one month and pol- 
icy lapsed, held that he became liable for any injury resulting from mis- 
feasance — beneficiary of insured may sue for resulting injury from such 
defendant’s failure to remit dues. Maddock v. Riggs. (Kan.) 


Principal cannot disaffirm authority of agent to make contract and at same 
time retain benefit of his unauthorized act. Brotherhood of Amer. 
Yeomen v. Farmers’ Equity State Bank of Mandan. (N. D.) ...sseeeeee 


In action between society and state superintendent, involving money collected 
by latter for former, but claimed under contract of employment as com- 
pensation, evidence held not to show subsequent oral modification of 
written contract of employment entitling superintendent to money re- 
tained. Under contract between society and local secretary, sec- 
retary was not entitled to commissions on collections which he received 
but which he failed and refused to remit, whereby order was compelled 
to sue for same. Supreme Lodge K. P. v. Dalzell (Mo.) 


Duties of “scribe” of society determined whether or not he was agent of or- 
der. Hanheide v. Supreme Tribe of Ben Hur. (Mo.) 


Though statutes require Investment of funds of fraternal benefit society 
in bonds reasonably worth price paid therefor and secured by mortgage, 
investment of funds by president in insufficiently secured bonds does not 
establish breach of trust. Andrews Institute for Girls v. N. Y. Steam 
Co. (Ind. Order of Foresters, Intervener) (U. S.)...ceececcecccccevecece 


§ 697. SUPERIOR, SUBORDINATE, AND AFFILIATED BODIES. 


Constitution and by-laws construed to give members right to appeal to su- 
preme council from decision dissolving subordinate council — Writ of 
mandamus to restore charter of dissolved subordinate council denied to 
members who did not invoke remedies provided by association. Tucker 
v. Kirkpatrick. (Kan.) 

Charter of subordinate lodge, as interpreted by by- law ‘of ‘superior body held 
not to forfeit lodge’s funds on its dissolution. Grand Lodge A. O. U. W. 
of Neb. v. Ancient Order of Unit. Workmen Temple Ase’n. (Neb.) .... 


§$ 700. INSOLVENCY AND DISSOLUTION. 


§ 702. ——- RIGHTS AND LIABILITIES OF MEMBERS ON INSOLVENCY. 


Members of association for mutual protection against loss were jointly and 
severally liable as principals to persons who sold association supplies and 
rendered services—Applications filed by persons becoming members must 
be construed with policies issued to determine liability of members for 
logsses-—where special applications provide that deposits be made by each 
member as fund to pay bosses that if deposits should be expended mem- 
bers should pay additional sums, held that member was severally liable 
for compensation of manager and losses only to amount specified ‘but that 
members were jointly and severally liable to creditors with claims for 
services rendered, supples sold and claims for reinsurance premiums. 
Sergeant v. Goldsmith Dry Goods Co. (Tex.)......cccseccesceececsvccess 196 
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(B) THE CONTRACT IN GENERAL, 


§ 711. NATURE OF THE CONTRACT. 


Court trying action by member of fraternal society for total disability bene- 
fits held to have erred in treating beneficiary certificate as contract of 
insurance under assessment plan. Wilson v. Brotherhood of American 
YOOmen. (MO.) cccccccccccccccces 


§ 1712. WHAT LAW GOVERNS. 


Where party relies on law of another state as basis for recovery or defense, 
law in such foreign state should be pleaded and proved. Independent 
Order of Puritans v. Caddlet. (GG.) .cccccccccccccccccccecesccece sovceede 


§ 717. CONSTITUTION, BY-LAWS, OR RULBS AS PART OF CONTRACT. 


§ 718. EXISTING PROVISIONS. 


Societies cannot make part of their contracts by-laws which contravene 
laws of state.—By-law, providing that proof of death canngt be based 
on presumption arising from seven years absence and substituting 
like rule based on average life of insured is _ valid. Cobble 
v. Loyal Neighbors of America. (Mo.) ccccccccccccccesccccccccs «689 
Jnsured receiving policy is bound by by-laws of society though not referred 
to or made part of policy and where policy conflicts with by-law, latter is 
waived. Independent Order of Puritans v. Cadden. (Ga.) .....ess02+- 24 
Constitution and by-laws of association form part of policy. Carter v. 
Sovereign Camp. Wvodmen of the World. (Texas.) ....ccsesseeecceccseeefl 
Application and rules of society as well as certificate constitute contract 
and member and beneficiary are charged with knowledge of entire con- 
tract. West v. National Council Knights and Ladies of Security. (Mo.) 261 
Member of society was chargeable with full knowledge of terms of contract 
of which constitution and laws of society were part. Sovereign Camp 
W. GQ We. We FRR. CURED. vicdincvevcveventscéasccecicneqsceceesucecsacae On 


§ 719. SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1). In general. 


Amendment of by-laws to define “accidental death” did not affect previously 
tssued certificate—amendment entitling beneficiary to specified amount” 
upon suitable proof of death by accident alone * * *” held applicable 
to death by accidental means of injury rather than accidental death— 
amended by-laws should be construed to completely change terms of cer- 
tificate concerning nature of casualty insured against. Olinsky v. Rail- 
way Mail Ass’n (Cal.) ...... ececccccccccercccce eee 210 

Amendment of by-law to conform to statute “does not violate certificate pro- 
hibiting change. Williams v. Amer. Ins. Union (Kan.) ......eeeeeeeee4 551 

By-law of society enacted after issue of certificate must be reasonable to 
bind member, though certificate provides that member shall be bound 
by by-laws as they then existed or may be thereafter modified or enacted 

subsequently adopted by-law of society providing that disappearance 
or long continued absence of member unheard of shall not be regarded 
as evidence of death or right of recovery on benefit certificate until full 
term of member’s expectancy of life, held not binding on assured. 
rison v. Modern Woodmen of America. (Neb.) .......+. 

Fraternal society cannot, under reserved power, change contract. rights. —By- 
until expiration of insured’s expectancy of life, does not apply to 
benefit certificates issued before by-law was adopted. Fryer v. Modern 
Woodmen of America 

Fraternal society cannot, under reserved powe, change contract rights.—By- 
law providing that there should be no pesumption of death from ab- 
gence for period less than expectancy of insured changed contract in 
essential respect and was not binding on insured.—Fact that absence 
began after such new by-law does not render it applicable-—Contract 
changing rule of evidence must be clearly shown. Haines v. Modern 
Woodmen of America (Iowa) 


(3). Relating to sale of assessment. 


Where rates were increased by supreme lodge, convention whose member- 
ship was largely other than delegates elected by members in insurance 
department, held it was not “representative form of government” and 
that an increase wae therefore unlawful. — “fraternal beneficiary associ- 
ation” cannot lawfully forfeit policy on ground that increased rates were 
not paid or tendered by insured when it appears that by-law increasing 
rates was not lawfully adopted. Meyer v. Supreme Lodge, Knights of 
FREE CHORD)  o cadecvrecccccccadedeccevecccveccscuseoenccsaeceéutedeuns, GON 

Statute providing for merger of societies compels society to provide for con- 
tinuance of insurance of all members of both organizations but does not 
prohibit change in rate of assessment to be paid. Williams v. Amér. 
Ins. Union (Kan.) ..ccccccccccccccccccccccccccscccccccccescccsesccccccce BOL 
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§ 722. VALIDITY IN GENERAL, 


Clause under which Insurer claims rights of beneficiaries are forfeited, being 
self-executing provision for forfeiture for delinquency in payment, 
must be sustained by courts, Phillips v. Fraternal Reserve Ass’n, 


CWB.) ccccccccccccccccccccccccccacsseccccccscccccccccecccccccccccosces §64F 


§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(1). Warranties and representationg defined and distinguished. 


Misrepresentations by member of society, made on medical examination and 
by statement in application for membership, were warranties, and if 
false, member has no right to total disability benefits under certificate. 
Wilson v. Brotherhood of American Yeomen. (MO0.) ..cccccececesesess 555 


(2) Eftect of mispresentation, breach of warranty, or con- 
cenlment in’ general. 

In absence of statute to contrary, false representations in application, which 
applicant warrants to be true, will avoid policy without reference to 
their materiality. Modern Woodmen of America v. Atcheson. (Texas) 43 

Statute making policy void for material misrepresentations held inapplicable 
to contracts made by benefit socicties. Modern Woodmen of America, v. 
Atcheson. (Texas.) ocerccccecccesecce ecccccccccccccc cS 

Held that questions as to applicant’s. treatment for certain * named diseases 
are material and evidence showing answers to these questions were false 
operated to annul certificate. Hiatt v. Sovereign Camp W. O. W. (Kan.) 651 

Provision as to effect of misrepresentation does not apply to certificates is- 
sued by fraternal societies. Glasgow v, : Camp, W. O. W. 
CHaM.) ccccccccccccccccccscccccccecveces oonese eeeee 560 


(5). Statements as to health. 


Where applicant, with knowledge that he was subject to severe indigestion 
attacks, stated he had never had diseases or symptoms affecting diges- 
tive system, widow cannot recover on certificate. Sovereign Camp, 
Woodmen of the World, v. Thomas. (Ky.) ...scecesccscecesvecceseeees 257 

Held that questions as to applicant’s treatment for certain named diseases 
are material and evidence showing answers to these questions were false 
operated to annu! certificate. Hiatt v. Sovereign Camp W. O. W. (Kan.) 561 

Where member made false representations that he had not suffered from 
certain diseases within five years, certificate became void. Cromeenes 
v. Sovereign Camp of W. O. W. (Mo.)... cosrecccocsocecsescceuns O82 


(6). Statements as to medical attendance. 


Questions asked upon application as to whether or not applicant had con- 
sulted or been attended by physician for certain diseases are material, 
and false answers operate to annul certificate; further held that finding 
of jury that insured had not consulted or been attended by physician 
within fixed time is contrary to evidence. Glasgow v. Sovereign Camp, 

We GW. CHRD. cccccosccdcccevcssacceecons ecccccccccccee BBO 


(7). Statements as to family history. 


Where plaintiff in its application form in one question asking as 
to sanity of brothers and sisters and did not in another, appli- 
cant was justified in assuming such information was not desired in 
latter. Viilicott v. Sovereign Camp of Woodmen of the World. (Minn.)....27 


(9). Statements as to habits. 

Where reissued certificate contains statement reaffirming original warrantees, 
it does not lapse because at time of reissuance insured had become ad- 
dicted to use of liquor. Eminent Household of Columbian Woodmen v. 
Matlock. (Ark.) ....-... ees 

§ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 

(1), In general. 

Word “dispensation” in by-laws of association means dispensing with a law 
or particular persen from obligation to comply with its injunction. 
Sweeney v. Independent Order of Foresters. (N. Y.) ..cccesccscecccves 

(2) Misrepresentation, breach of warrant or fraud. 


Where medical examiner was notified that applicant had suffered from in- 
fluenza and noted ract in his report, held that insurer was charged with 
knowledge of fact. ene Soap, Woodmen of the World, v. Nash. 
(Texas.) ... © -eveccccccccece ehceabhe ts de kissaanet ocee 

— officer of ‘association had power to grant dispensation to applicants, 

uch as he might deem to be in interest of order and to vest deputy with 
additional powers, such deputy held to have authority to approve applica- 
tion. Sweeney v. Independent Order of Foresters. (N. Y.) 

That insurer’s medical examiner was advised of operation for ‘appendicitis 
performed on insured and nevertheless recommended her as first class 
risk, held to constitute waiver of right to show that insured was not 
safe risk because of such operation. Knights and Ladies of Security 
V. GROPMSEG, CTO.) covcccececcsccsveccccvescesccocesesesovsces 
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To avoid policy for fraud, insurer must, in reasonable time ‘after discovery 
of facts, rescind and return or tender payments made by insured, other- 
wise contract is affirmed. Tender of payments 17 months after dis- 
covery of fraud is not reasonable time. Grand Lodge of Brotherhood 
of Railroad Trainmen v. Clark. (Ind.) ecueee aR 
Whether action is by insured against insurer or by insurer “against “insured 
to cancel misrepresentations, insurer must return premiums paid before 
it can rely on misrepresentations Wilson v. Brotherhood of American 
Yeomen. (Mo.) 


(3) Estoppel of insured. 


Insurer is estopped to rely on fulse statements by insyred as to health where 
report of medical examiner advised insurer of true facts. Sovereign 
Camp, Woodmen of the World v. Nash. (Texas) 


§ 725. MODIFICATION AND REFORMATION. 


Though association reinsured its members and decreased assessment, its lia- 
bility is governed by origina! certificate, not by reinsurance.—Payment of 
premium under such reinsurance does not estop beneficiary from claim- 
ing under original certificate. Wilson v. Police Beneficiary Ass’n. (Pa.)....35 


§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 


Such construction of certificate will not be adopted as will work forfeiture 
if there is any other reasonable one that may be applied. Sovereign Camp 
of Woodmen of the World, v. Akins. (Texas.) .. evencece€® 
Each expression in certificate is supposed to have been used for certain 
purpose and as having some meaning when construction of policy be- 
comes necessary. Travelers’ Protective Ase’n v. Jones, (Ind.) ........ 388 


§ 726% CLASSIFICATION OF RISK 


Where by-laws named saloon keeping etc., as pohibited occupation, it does 
not extend to wholesaie distribution of intoxicants by one who does not 
personally handle same. Sovereign Camp of Woodmen of the World v. 
Miller. (Texas.) ° 200 48 


§ 730. CANCELLATION, SURRENDER, ABANDONMENT, OR RESCISSION. 


After death of insured, tender of return of payments in avoidance of policy 
for fraud must be to beneficiary. Grand oe * of Brotherhood of Rail- 
road Trainmen v. Clark, (Ind.) .... 


(C) DUES AND ASSESSMENTS. 
$ 740. MODE AND SUFFICIENCY OF PAYMENT. 


Wife, as husband’s beneficiary, in absence of rule to contrary, had right to 
pay assessments so long as contract was in force. Hanheide v. Supreme 
Tribe of Ben Hur. (Mo.) 


§ 743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID. 


Where certificate was vold ab initio because insured was engaged in pro- 
hibited occupation, he can recover premiums paid if contract was ob- 
tained because of his mistake or ignorance but not, if obtained by his 
fraud. Bosse v. Knights and Ladies of Security. (M0.) .....seeesseees 


(D) FORFEITURE OR SUSPENSION. 
§ 745. STATUTORY PROVISIONS AGAINST FORFEITURE. 


Policy of society was not incontestable unless so provided by contract itself, 
since statute requiring policies to contain incontestable clause is not ap- 
plicable to policy of fraternal benefit society. Sovereign Camp. W. O. 
W. v. Nigh. (Tex.) Tire ter Ter Tre 


§ 747. EFFECT OF EXPULSION OR SUSPENSION OF MEMBER. 


Where certificate stipulated society should not be liable unless insured was 
in good standing at death, society was not liable where member died 
not in good standing, but suspended for failure to pay dues. Gilmore 
v. Grand Temple & Tabernacle of Tabor of Twelve (Tex.)..... 

Where after member was notified of suspension, dues were tendered until 
plaintiff, wife, was informed he was no longer member, during that time 
she was under no duty to tender further dues. Clune v. Catholic Order 
of Foresters. (Wis.) eeevecccececes ee coccccce 


§ 748 VIOLATIONS OF TERMS OR CONDITIONS OF CONTRACT. 


Where certificate provided it would be suspended while member was working 
in certain prohibited occupations, beneficiary cannot recover where mem- 
ber was employed in prohibited occupation at time of death, though 
it was not from result of dangers incident to such employment—whether 
insured was employed in “electric current generating plant” is to be de- 
termined by physical situation and not by identity of employer—one who 
was fireman in boiler room of plant, engaged in generating electricity 
and making ice, was not employed in “electric works” or “in electric 
current generating plant” where it was separated from generating ma- 
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chinery by partition and member was never required to enter room where 
such machinery was located, Sovereign Camp of Woodmen of the World, 
Vo, ARMM. CROMER) cocccccececanccccceenecevecccescencessercovesencucncescOO 
Where by-laws provide that certificate should become null and void if insured 
engaged in saloon business without notice and payment of additional 
assessment, such violation is absolute defense to recovery. Carter v. Sov- 
ereign Camp, Woodmen of the World. (Texas.).....scecesccccvcvcceseees 41 
Where suit provided for forfeiture if insured became addicted to intoxicants, 
judgment for plaintiff was not erroneous where there was lack of evi- 
dence showing such addiction to extent of impairing health. Eminent 
Household of Columbian Woodmen v. Matlock, (Ark.) ....eseeseeseeeee 258 
Under society’s definition of hazardous occupations, ‘“‘mine”’ does not include 
open workings. Sovereign Camp Woodmen of the World v. Arthur. 
(Ark.) .. Ceccccececcccccccccccccccecccecoconccceccoccccse 484 
Though society acts at its peril in excluding member without notice, mem- 
ber could not complain where it was shown without dispute he was en- 
gaged in occupation rendering certificate void. Bosse v, Knights and 
Ladies of Security. (MO.) ccccccccccccccccccccescsccccccccccsccccccce A465 


§ 749. NONPAYMENT OF DUES OR ASSESSMENTS, 


§ 760. DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 


Association held not liable on death of member through injury received 
when he was in arrears for dues where constitution and certificate ex- 
pressly provided for suspension from such period. Order of United Com- 
mer. Travelers of America v. Belue (U. S.)....cccccecsecccscecsccccecses 199 

Member held in good standing within certificate where he was never sus- 
pended or notified that he was in arrears or had been suspended, and 
records of local council showed he was in good standing. Deppe v. 
National Council Junior Order United American Mechanics. (Mo.) .... 147 

Where member was not in good standing after failure to pay dues, the ap- 
plication of over-paid assessments to delinquent dues held not waiver 
of forfeiture. Moses v. Rawlins. (Mo.) ....... 


§ 753, ——SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT 
FORFEITURE. 


(1) In general, 


Where member tenders monthly dues and tender is refused on ground of 
alleged suspension member does not necessarily forfeit rights by omit- 
ting to pay further dues unless he intends to acquiesce in status of sus- 
pension. Labrecque v. Catholic Order of Foresters (Mo.)......e++e+se+++ 258 

Although order by receiving double dues on account of member entering 
hazardous occupation, waived right to forfeiture it was bound to apply 
over-payments upon subsequent monthly payments to avoid forfeiture. 
Clune v. Catholic Order of Foresters. (Wis.) ..cccccccscccesccscnsceee 443 


(2). Person to whom payment may be made. 


Where defence was that certificate for nonpayment of premiums, and where 
it was local lodge’s duty to collect premiums and there was due in- 
sured from it and in hands of its secretary sufficient money from sick 
benefits to have paid dues, such money was in hands of grand lodge 
through agent, so that certificate was not forfeited. Connor v. District 
Grand Lodge G, U. O. of O. F. in America (N. C.decwsccccccccseseecessee I 


4 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE 
(1) In general, 


Fraternal insurer, itself, may waive compliance with by-laws although they 
take from. officials of subordinate body general power to create waiver. 
Sovereign Camp of Woodmen of the World v. Miller. (Texas,).......+....48 

Where by-laws provide for expulsion or other punishment of member engaged 
in saloon business and require notice and payment of additional assess- 
ments to avoid nullification of certificate, beneficiary cannot recover on 
theory that association was estopped to rely on such defense without 
showing reliance by insured by his being expelled in accordance with by- 
laws. Carter v. Sovereign Camp, Woodmen of the World. (Texas.).........41 

Association, by receiving dues from and reinstating delinquent member then 
suffering from injury which caused death, but which was unknown to 
receiving officer, held not to have waived condition exempting from lia- 
blity for injury received by member while suspended for delinquency. 
Order of United Commer. Travelers of Amer. v. Belue (U. 8.)........+. 1 

Member of society, suspended because of engaging in hazardous occupation 
without due notice, was not member in good standing at time of death. 
Sovereign Camp Woodmen of the World v. Arthur. (Ark.) ........... 434 

Subsidiary lodge’s agreement to pay assessment held not a waiver of pay- 
ment. Olsen v. Supreme Council of Royal Arcanum (Mo.).......ee+++- 660 


(2). Powers of officers and agents. 


Provision in by-law that no officer should have power of waiver is not author- 
ized by staiute. sovereign Camp, Woodmen - the World, v. Nash. 
CTORAG.) ccccccccrcoccccccccccecvvessccesesecee 
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Where by-laws provided no member could waive provisions and that know!l- 
edge of local officers would not be construed as knowledge of National 
Council had notice of prohibited occupation. Bosse v. Knights and 
Ladies of Security. (Mo.) .. eee - 145 

Statement of scribe of society that insured was paid up a year in advance, 
made in lieu of compliance with beneficiary’s request, whether made to 
her as agent of her husband or beneficiary, may afford basis for estop- 
ping order from denying advance payment, having been made prior to 
suspension or forfeiture of insurance. Hanheide v. _ Tribe of 
Ben Hur. ° 


(3) Demand, acceptance, and retention of assessment. 


Where member lost original certificate and was issued new one by society, 
with knowledge that prior thereto member had engaged in prohibited oc- 
cupation, in which he was no longer engaged, and thereafter accepted 
payment of assessment, it was estopped to deny liability under second 
certificate on ground that original was forfeited. ees Camp of Wood- 
men of the World, v. Akins. (Texaa.) eccccccccccccccec SO 

Held that where no sickness intervened between “date when member's dues 
were payable and date when they were paid, beneficiary was entitled to 
funeral benefits where defendant retains such dues and member died 
later—society having accepted and retained the dues paid by member in 
arrears, is estopped to declare forfeiture. Huron Tribe No. = Improved 
Order of Red Men v. Mace. (Ind.) cocc eee BE 

Insurer held to have waived right to demand higher ‘premium because of 
change of occupation where member notified clerk and was ready to pay 
increased premium, and only old premiums were exacted. Sovereign Camyp 
of Woodmen of the World v. Miller. (Texas.)....cceccccececeeeeesseeeee se 48 

Where member was not in good standing after failure to pay dues, the ap- 
plication of over-paid assessments to delinquent — held not waiver 
of forfeiture. Moses v. Rawlins (M0.) ........s.. . 

Letters written to delinquent member without knowledge "that he had diea, 
advising him of delinquency and urging reinstatement, held not waiver 
of forfeiture society did not waive forfeiture by retaining over- 
paid assessments where over-payment = been tendered back. Moses 
v. Rawlins. (Mo.) es 436 

Member who entered hazardous occupation "without giving necessary notice 
of change in occupation or paying increased assessment, and without 
such fact being known by society or officer, forfeited contract of insur- 
ance. Sovereign Camp W. O. W. v. Nigh (Tex.)..... ~-- 562 

Officer of subordinate lodge, having authority to collect and receive dues and 
assessments from members, is agent of grand body within scope of his 
authority —-—— Acts, omissions, and mistakes of such officer within scope 
of his authority are acts, omissions and mistakes of grand body 
where such officer, receives, receipts’ for and retains without objection 
money from member in payment of assessment in bona fide, but 
mistaken belief on part of both member and officer that sum so received 
was sufficient to pay assessment in full, grand body has waived right of 
forfeiture for non-payment of assessment and is estopped to assert it. 
Warren v. Grand Lodge, A. O. U. W. of Neb. (Neb.) 

Where insurer had accepted assessments knowing of deceased’s change of 
occupation, it is Mable. Howard v. Sovereign Camp, W. O. W. (Kan.).. 658 


(4) Custom and course of dealing. 


In action on certificate, evidence of conduct of group of defendant society 
amounting to waiver of prompt payment of assessments was admissible 
though insured afterward joined another group. Kozlak v. Polish 
National Alliance of the United States of North America. (Minn.)....... oe 086 

Where member frequently became delinquent and each time with single ex- 
ception, default was relieved within time and in manner prescribed, such 
reinstatements did not operate to modify it or to estop association from 
asserting rights under self-executing provision, and member having died 
while delinquent, there could be no recovery on ground of modification 
or estoppel. Phillips v. Fraternal Reserve Ass’n. (Wis.) 

Where member of order entered hazardous business without permit but paid 
extra dues on account of such occupation, order receiving such payments 
in knowledge of facts, waived forfeiture. Clune v. Catholic Order of 
Foresters. (Wis.) 


(5) Effect of provisions as to reinstatements. 


Acceptance of dues by officer of subordinate lodge subsequent to mem- 
ber’s default held not to estop principal lodge from asserting that mem- 
ber was suspended at time of death. Barganier v. Knights of the Mac- 
cabees of the World. (La.) ecccccce 486 


§ 756. NOTICE AND PROCEFDINGS TO GIVE EFFECT TO FORFEITURE. 


(1) Necessity of proceedings to declare forfeiture. 


Provision that if member engaged in hazardous occupation without due no- 
tice his certificate was void, is self-executing. Sovereign Camp Wood- 
men of the World v. Arthur. (Ark.) 
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(2). Sufficiency of proceeding. 

Under by-laws providing for suspension on conviction of members for non- 
Payment of dues, forma! suspension requiring conviction which presup- 
poses record and mere letter from society to member announcing sus- 
pension is insufficient. Labrecque v. Catholic Order of Foresters. (Me.) 


$758 REINSTATEMENT. 


§ 760 — PAYMENT OF ARREARS. 


Where by-laws provide that if payments were not made during month, mem- 
ber was suspended payment made after expiraton of month will not re- 
a membership. Sullivan v. Supreme Council of Catholic Mut, Ben. Ass'n. 
CPEs) cccocongudacvvesseecseseecaceseeneevese 


§ 761. —-——- HEALTH AND CONDITION OF INSURED. 


Where by-laws expressly provided that, if insured was not in good health 
when payment of delinquent assessment was made, such payment should 
not operate to reinstate him, such facts existing bar beneficiary. Gil- 
more v. Grand Temple & Tabernacle of Tabor of Twelve. (Tex.) ...... 


§ 762. —— PROCEEDINGS 


Where application was accepted and applicant paid money entitling him to 
certificate, insurance went into effect upon admission and payment of 
dues, notwithstanding that certificate had not been delivered, in absence 
of anything in constitution making delivery of certificate condition to 
taking effect. — society, of which grand lodge and its officers are con- 
trolling body, acts through local lodge and officers in matter of reception 
of members _— since applicant ig to large extent dependent upon officers 
who are inducting him for instructions as to what is necessary, he has 
right to rely on fact that proceedings to which he submits himself are 
regular — applicant can rely upon construction placed on ambiguous 
provision of constitution by officers under whose direction he was pro- 
ceeding in gaining admission, Brotherhood of Railroad Trainmen v. 
Cook. (Tex.) .. eoeccecceceeccecccccccces 6660008000000 


§ 763. —— WAIVER OF OBJECTIONS. 


Where applicant had submitted to medical examination had been accepted 
and recognized as member and paid dues, his failure to sign constitution 
even though prerequisite to membership, did not preclude him from be- 
coming member and recovering insurance where he had no knowledge 
of such requirement and where subordinate lodge did not require him to 
eign it. Brotherhood of Railroad Trainmen v. Cook. (Tex.) ....sesee+s 


(E) BENEFICIARIES AND BENEFITS. 
§ 767. INSURABLE INTEREST OF BENEFICIARY. 


In order that beneficiary have “insurable interest” in life of insured, con- 
tinuance of such life must be to beneficiaries advantage or benefit or 
insured must be unde: some obligation to render beneficiary care and 
assistance in time of need. Sovereign Camp of Woodman of the World. 
VW. MUR, CE. Fi) cvescccvccevcscccvccscectecenvenessvecseseccsosnecess 


§ 768 PERSONS WHO MAY BE BENEFICIARIES. 


§ 769 — IN GENERAL. 
Held that brother of member of association designated as beneficiary, was 


267 


265 


149 


not one of family within statute. Wegener v. Wegener. (Ohio.) ........+.-3 


§ 7170 —— STATUTORY PROVISIONS. 
Statute governing distribution of proceeds did not apply to certificate anes 
by benefit society Peacock v. Joyce. (Tenn.) yee ° 
Statutory defense did not limit members beneficiaries to “those wholly or 
legally dependent upon him, reliance upon substantial support being suf- 
ficient — sister-in-law living in family at death of member’s wife, keep- 
ing house for him and substantially dependent upon him for support 
was entitled to become beneficiary after wife’s death. Hunt v. Winkle- 
man, (Md.) ...... 

Statute permitting change of beneficiaries” could not impair we contract. 
Lyons v. Lyons. (N. J.) .. ee . 

Where wife was entitled legally to be named as beneficiary, “her. status re- 
mained to her thereafter——statute confining death benefits to wife of 
society member held not to operate retrospectively to deprive divorced 
wife of rights where officers of society, on divorce of member, noti- 
fied him and former wife that change of beneficiary was unnecessary 
and advised them to keep on paying premiums which they did, it can- 
not thereafter raise question whether wife after divorce was entitled 
to benefits. Teed v .Brotherhood of Amer, Yeomen. (Wash.) 

Death benefit payable to estate of member who had revoked prior certificate 
held payable to sister as sole residuary legatee, others having renounced. 
Anderson v. Grand Lodge United Brothers of Friendship of State of Tex. 
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Husband of deceased daughter not “son-in-law” within statute providing that 
“son-in-law” may he beneficiary, relationship of son-in-law and mother 
terminating upon death of daughter where mother upon death of 
daughter with whom she had been living continued to live with daugh- 
ter’s husband upon whom she depended for support, husband was not 
“dependent” upon mother within statute. Allen v. Cunningham. (Tenn.) 


Beneficiary must be dependent on member in material degree for support or 
maintenance or assistance and member’s obligation must rest on some 
moral, legal or equitable ground and not on purely voluntary or charita- 
ble impulse or disposition of member beneficiary must be dependent 
both at time of nomination and at time of member’s death so that nei- 
ther past independence nor potential future independence is material. 
Sovereign Camp W. O. W. v. Hoehn (Ala.) ..... woeces 








eeeee eee weeeneee 


§ 171. —— PROVISIONS OF CHARTER OR BY-LAWS. 


Although liability under which association was incorporated authorized it to 
pay benefits to “families or heirs’? of members, it could limit benefits to 
such families only—by law enlarging class of beneficiaries fixed in char- 


acter of association is unauthorized and void. Wegener v. Wegener. (Ohio,). 


§ 775. —— BY WILL. 
qa) — 


Where constitution and by-laws of society, made part of death certificate, 
required execution of proofs of death as condition to action on certifi- 
cate and provided that furnishing of proof of death blanks should not 
be construed as waiver of forfeiture, and where blanks themselves con- 
tained similar provision and were furnished with express understanding 
that forfeiture was not thereby waived, furnishing of proof of death 
blanks did not constitute waiver of forfeiture. Wenom v. Ntl. Council 
of Knights and Ladies of Security. (Mo.) ‘ 


Peewee ee eee wee eeeeeeee eeeeeeee 


§ 777. INVALID OR INEFFECTIVE DESIGNATION. 


Society alone can raise objection that beneficiary designated does not come 
within class who may be designated under by-laws Society, by de- 
positing fund under bill of interpleader, waived right to question claim 
of divorced wife, beneficiary, on ground that such designation ceased 
when the divorce was obtained —— divorced wife, beneficiary, retained 
rights to benefit. Supreme Council of Royal Arcanum v. Churlo. (U. 8.) 


Society could, by payment of proceeds to court on bill of interpleader, waive 
rights to resist claim of beneficiary on ground who was not one author- 
ized to be designated as beneficiary such objection can be raised 
only by society and would not entitle member’s heirs to proceeds 

held that proceeds would be awarded named beneficiary in view of 
equities in case. Soverelgn Camp of Woodmen of the World v. Muth. 


CN. Fi) cccccccnce ee eeecccceccccee 











§ 779. CHANGE OF BENEFICIARY. 


§ 782. RIGHTS OF BENEFICIARY PREVIOUSLY DESIGNATED. 


Mere fact that insured, over 80 years of age, was eccentric in manner and 
demeanor was not sufficient evidence of mental incapacity as to render 
incapable of changing beneficiary. Meyer v. Laflin. (MO.) ........ee06 

Where holder transferred certificate from song to sister who undertook to 
care for him during last illness, held that there could be no finding the 
change was induced by fraud or undue influence —— where insured made 
such sister beneficiary held disposition should be regarded as testamen- 
tary rather than gift inter vivos. Brotherhood of Railroad Trainmen 
Vv. Van Bttem, CH. Fi) cccscccccccccecces 


§ 783. VESTED INTEREST OF BENEFICIARY. 


Beneficiary in certificate taken out in 1878 acquired vested interest therein 
on delivery to her, that could not be affected by effort of assured to 
change beneficiary. Lyons v, Lyons. (N. Y.) 








Pee ewer eee eeeeeeeeeee 


§ 734 -—— MODE OF CHANGING DESIGNATION, 
(1) In general. 


There are exceptions to rule that method prescribed by constitution for 
change of beneficiary must be strictly pursued as where society has 
waived compliance, or estopped itself to assert noncompliance, where 
literal compliance is beyond member’s power, and where only formal and 
ministerial acts remain to be done by society to change beneficiary and 
member dies before performance thereof. Taylor v. Grand Lodge A. O. 
U. W. of North Dakota. (N. D.) .......... seen’ ipnaneesas o> peceenene 

In action on certificate by plaintiff, instruction that notice of change of 
beneficiary given particular officer of society was notice to society itself 
held not error. Grand Lodge of Ala. A. F. & A. M. v. Goodwin (Ala.) 
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(2) Death of member before change is completed. 

Where constitution prescribes acts necessary to change of beneficiary and 
insured has done some of them but dies before change is fully completed 
and it is equitable to regard all as having been done, court will so regard 
it and give effect to intention. Taylor v. Grand Lodge, A. O. U. W. of 
PIOTTR DAMOER.. CH. Bi) vcccccvcecepecoccveveesvscectersecescesceesecces 


§ 785 DEATH OF BENEFICIARY BEFORE INSURED. 


Where, upon death of beneficiary wife before husband, second wife was en- 
titled to proceeds of certificate, fund was impressed with no trust for 
support of member's children by first marriage—under by-laws providing 
if beneficiary died hefore member, benefit should be paid widow and if no 
widow to children where member’s wife, beneficiary, died and member 
remarried, second wife was entitled to proceeds as widow, in preference 
tO GRUGrER,  PORCREE FV. SCOPES, CHORD) sccicccncsvicostcsesicoaovcee 


§ 786. LOSS —— ON WHICH BENEFITS BECOME PAY- 
A . 


§ 787 -—— IN GENERAL. 


Death from hemorrhages caused by swimming against current held not re- 
sult of “Accidental means.” Olinsky v. Railway Mail Ass’n. (Cal.) .... 
In clause excluding liability for injuries resulting from ‘‘voluntary or unnec- 
essary” risks, “voluntary” signifies doing something as result of choice, 
while “unnecessary” includes risks which may or may not result from 
choice — such clause held to exempt from liability for result of vol- 
untary “and” unnecessary exposure to danger — danger is not ‘too obvi- 
ous risk’? so as to be excepted from certificate excluding liability from 
such risks unless it is one to which reasonably prudent man would not 
voluntarily expose himself. Travelers’ Protective Ass’n. v. Jones. (Ind.) 
Olause in application exempting society from liability in case insured died 
of smallpox because he had never been vaccinated, was valid and bind- 
ing. West v. National Council Knights and Ladies of Security. (Moa) 


§ 739. TIME FOR PAYMENT 
(2). Estoppel and waiver as to proofs or defects therein, 


When member disappears and beneficiary depends upon such disappearance 
as presumption of death, society is estopped from claiming proofs of loss 
were not sufficient, where it took position that it was not liable until 
actual death was shown, or payments made for term of expectancy. Gar- 
rison v. Modern Woodmen of America. (Neb.) ....... Ccecccccs 


§ 791 AMOUNT OF BENEFITS. 


(1). Death benefits. 

“Eyewitness’’ to shooting must be one who witnessed act itself, or witnessed 
happenings and conditions at time of shooting from which its accidental 
character could be inferred. Fiedler v. Iowa State Traveling Men’s 
Ase’n (Iowa) ....... > COOENSHC COC COO DEC COE eESe 


(2). Benefits for disability. 

Society’s certificate must specify amount of benefit provided thereby and 
society cannot rely to reduce only definite amount specified for total dis- 
ability on certain deduction clause. Wilson v, Brotherhood of American 
Yeomen. (Mo.) ecoces 


§ 192. ADJUSTMENT OF LOSS. 


Where member committed suicide and beneficiary accepted half face of cer- 
tificate providing for such payment in event of suicide, held such act 
amounted to accord and satisfaction cashing of such check after 
suit for other half of principal sum, amounted to accord and satisfac- 
tion held such acceptance was accord and satisfaction though only 
part of amount claimed, amount being unliquidated and disputed. North 
American Union v. Montenie. (Colo.) .......... 


§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 


Where member of society lived with married daughter, whose husband sup- 
ported and maintained member, paid assessments and continued to so do 
after daughter’s death, husband, on being denied right to recover will be 
given equitable lien on proceeds for amount paid by him in assessments, 
with interest thereon, notwithstanding code statute as to exemption 
of benefit payable by mutual society from attachment, etc, held not to 
preclude equity from granting equitable lien on proceeds to ee 
appointed beneficiary. Allen v. Cunningham. (Tenn.) .... . 

Contract gives no equities against innocent beneficiary, who had. paid ‘assess- 
ments Hineg v. Hines (Mich.) 


§ 796. RIGHTS OF REPRESENTATIVES TO BENEFICIARY. 


Where member of society died prior to beneficiary, beneficiary’s executors 
were entitled to proceeds of certificate, though beneficary had devised 
personal property to daughters. Modern Order of Praetorians v. Mer- 
riman. (Ala.) ...... Coc eee ceccccccceeceseeseececeeesccces 
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§ 797. RIGHTS OF CREDITORS. 


Voluntary payment by third person of dues and assessments in arrears 
gave such person no title to insurance such payment even if not 
voluntary could give third person no more than a lien on insurance 
money. Lyons v. Lyons. (N. Y.) ....«.- eacese 


§ 800. DAMAGES FOR REFUSAL OF PAYMENT. 


Statute as to vexatious refusal to pay is not applicable to fraternal society. 
Olsen v. Supreme Council of Royal Arcanum (Mo.) 


§ 801 RELEASE OR DISCHARGE OF ASSOCIATION FROM LIABILITY. 


Where association relied upon payment and receipt in full procured by mem- 
bers of committee, instructions that if such committee made misrepesenta- 
tions in order to procure a receipt, plaintiff would not be bound thereby, 
was proper. Norwood v. Most Worshipful = Lodge of North Carolina 
Free and Accepted Ancient Masons. CN. . 


(F) ACTIONS FOR BENEFITS, 


§ 802. NATURE AND FORM OF REMEDY. 


Petition for death benefits held against Netional Council and not Local 
Council where local council failed to keep itself in good standing 
to member’s prejudice, action by dependent is against it for damages. 
Gilbert v. Dalton Council No. 30, J. O. U. A. M. (Ga.) 


$ 805 RESORT TO COURTS FOR SETTLEMENT OF DISPUTES. 
(1). In general. 


Reinstatement in society, conditioned on proof of unimpaired health and 
other conditions is inappropriate and inadequate remedy for member 
who, without suspension as required by by-laws, is denied status and 
privileges of member — Courts will not review regularity of proceed- 
ings of society in determining standing of members unless aggrieved 
member has first exhausted remedy under rules of society. Lebrecque v. 
Catholic Order of Foresters (Me.) 


§ 807. CONDITIONS PRECEDENT IN GENERAL. 


Requirement that insured give notice of claim within seven days after dis- 
ability accrues, and within thirty days after recovery, is void. In- 
dependent Order of Puritans v. Manley. (Texas. ) ee eeene 


§ 809. DEFENSES. 


Where member lost certificate in which mother was beneficiary, and obtained 
new one in which wife was beneficiary, in action on second one, it was 
not sufficient defense to show that prior to issue of second, member had 
forfeited original, in absence of showing that second was procured by 
false representations. Sovereign Camp of Woodmen of the World v. 
Akins. (Texas) ° 


§ 812. LIMITATIONS. 


Limitations do not begin to run against action on policy of member who 
disappeared until expiration of 7 years from disappearance where bene- 
ficiaries cause of action accrues under presumption of death. Sovereign 
Camp, Woodmen of the World v. Piper. (Tex.) 

Provision that no action could be maintained unless brought within year of 
death of member held without application where death was not known 
to beneficiary within year and certificate was kept alive by regular payr 
ments. Teed v. Brotherhood of Amer. Yeomen. (Wash.) 

By-law limitation is not applicable in case of presumption of death from 
absence. Haines v. Modern Woodmen of America (Iowa) 


§ 814. PROCESS AND APPEARANCE. 


In action against faternal society citation must be served on commissioner 
of insurance. Haytian Tabernacle, International Order of. 12, Knights 
and Daughters of Tabor, v. McKinney (Tex.) 


§ 815. PLEADING. 
(1). Declaration, complaint. or petition. 


In action based on presumption of death after 7 years absence, allegations, 
though general, held sufficient to state cause of action. Sovereign Camp, 
Woodmen of the World, v. Piper. (Tex.) 

Petition for death benefits held against National. Council and not Local 
Council where local council failed to keep itself in good standing 
to member’s prejudice, action by dependent is against it for damages. 
Gilbert v. Dalton Council No. 30, J. O. U. A. M. (Ga.) 


(2) Plea, answer. or affidavit of defense. 


Answer relying on rescission for fraud must show return or. effort to 'rer 
turn insured’s payments in reasonable time after discovery. of facts. 
Grand Lodge of Brotherhood of Railroad Trainmen v. Clark. (Ind.)-... 141 


(59) 9 








Insurance Law Journal, Vol. 56. 





(3). Reply. 


It was not necessary to file reply to put in issue allegations in answer alleg- 
ing that constitution provided that no person over 60 years of age was 
eligible and that answer in application as to age of applicant was war- 
ranty. Home Protective Ass’n v. Morse. (Ark.) ....ceccescecceceseecs 


(4). Issues, proof, and variance, 


In action as beneficiary in certificate, admission of evidence as to depend- 
ency was not error. Sovereign Camp of W. O. W. v. Warner (Ga.).... 


§ 816. EVIDENCE. 


§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 


Holder of certificate in benefit association is conclusively presumed to know 
its constitution and by-laws which form a part of policy. Carter v. 
Sovereign Camp, Woodmen of the World. (TeEaS.) ccccccees 

Existence of laws, rules and regulations of society referred to in and “made 
part of certificate will be presumed until proof to contrary appears.— 
where application of laws of association are, by reference, made part of 
contract of membership, they must if obtainable, be placed in evidence 
unless good and legally sufficient reason be given—where plaintiff 
claimed certificate was complete contract without such application and 
laws he had burden of overcoming presumption that society was benefi- 
cial association. Porter v. Commonwealth Casualty Co. (Pa.) ........ 

Certificate, together with evidence that member has died and was not in 
good standing at time of death, establishes prima facie case, and if so- 
ciety relies on provisions of constitution and by-laws not endorsed on 
certificate, it has burden of proving such provisions plaintiff's evi- 
dence held to meet burden placed on her by non est factum plea 
certificate and proof of death reciting that person to whom it had been 
fesued had joined subordinate lodge by adoption placed burden on society 
of proving averments of its special plea that such person had not been 
elected or introduced as required 7 certificate. Sovereign Camp W. O. 
ice’ Wh. Ds, SRL) on 0d06o cee tb 065. 560:504 66e 66600 k 04505. 008.500 660.00 

Burden is on defendant association to prove absence of eyewitness of * shoot- 
ing where by-law limited amount of liability for injuries causd by fire- 
arms. Fiedler v. Iowa State Traveling Men’s Ass’n (Iowa)...... ececece 








(2) Matters of avoidance or forfeiture. 


Where society interposed defense that certificate is invalid and forfeited by 
reason of failure to notify of employment in extrahazardous occupation, 
burden ig on it to prove invalidity. aaa Camp of Woodmen of the 


World, v. Akins CTOROS.) ccccscccceccess $0900 ca02 dee eecce 
Insurer has burden of proving that member was. ‘delinquent in ‘paying dues. 
Sullivan v Supreme Council of Catholic Ben. Ass'n. CHUL). cusccecs cece 


Where there was general denial of allegations in plaintiff’s petition but ex- 
press admissions of issuance of certificate and death of assured, burden 
of proof was on defendant who alleged that deceased was engaged in 
prohibited occupation at time of death. Williams v. Modern a 
GE AMMOTICR (BEO.) ccccccsscccccccccvecccccescevcccsceececveceecese 

It was incumbent on society to introduce constitution and applications | con- 
taining provisions against persone over 60 years of age and that answers 
to questions in application as to age constituted warranties, relied upon 
as defense. Home Protective Agss’n v. Morse. (Ark.) ........ee005 eocce 

Where member had been sick and suspended for nonpayment of dues, au- 
thority to try him should have been shown by production of rule, regu- 
lation or by-law. Rural Home Lodge, No. 1720, Grand United Order of 
Odd Fellows, of Little Rock, v. Sea. (Ark.) ..... SCCRORS DEC R UKE DS ODS 

Forfeiture of certificate for failure to pay premiums was affirmative defense, 
burden to prove which was upon society. — v. Supreme Tribe 
of Ben Hur. (Mo.) ....... pabenenes Qeeser en keewsed CSCOGKS RED OS ESESNS OOS 


§ 818. ADMISSIBILITY. 
(1). In general. 

It was not error to admit testimony by defendant’s insurance solicitor that 
he had advised medical examiner of operation performed upon assured 
for appendicitis. Knights and Ladies of Security v. Shepherd. (Tex.).. 

It was competent for plaintiff to introduce original certificate with member’s 
endorsement nominating plaintiff as substituted beneficiary and also new 
certificate showing that substitution conversation between plaintiff 
and member was relevant to show status of plaintiff when initiated. 
whether member had no blood relatives living at time beneficiary first 
arrived at his home was not relevant to issue of dependency ques- 














tion to discover plaintiff's religious affiliation was properly excluded as 
irrelevant. Sovereign Camp, W. O. W. v. Hoehn (Ala.) ........... 

In action on certificate following member’s death at hands of sheriff seeking 
to arrest him, evidence of hig arrest on former occasion held inadmissi- 
bla Eminent Household of Columbian Woodmen v. Blackerby. (Ala.) 
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Admission of certificate held not error—in action on certificate, admission of 
insured’s gift to plaintiff held not error. Sovereign Camp of W. O. W. 
UV. “WEREE GR)  ccccdcd cocces twecvesct chee atanneneteesensectencreducn 


(2) Misrepresentation, breach of warranty or fraud. 


Where defense was that insured misrepresented health, evidence that in 
usval course of business applicant would not have been accepted if in- 
eured had stated truth, is admissible for defendant. Sovereign Camp, 
Woodmen of the World v. Thomas, (Ky.) ....ccceecesvecceeccseee ecee 


(3). Forfeiture of certificate. 


Where issue was good health of insured at time of reinstatement, all papers 
pertaining to reinstatement and advice given by officer of local lodge 
were admissible certificate of lodge physician, required by rules of 
society, was admissible objection to question to physician who ex- 
amined insured as to what he told insured, was properly sustained 
evidence that brother of insured had tuberculosis at time of reinstate- 
ment was inadmissible. ro Camp of Woodmen of the World v. 
Keefe. (Ala) ....ee0- eoccece eeecscece edceces eoccccccceboccesooveccepe 


(4) Death or injury and cause thereof. 


Where it was claimed that insured committed suicide coroner’s verdict was 
inadmissible where contract did not provide it should be admitted. 
Eminent Household of Columbian Woodmen v. Matlock. (Ark.) ..... ° 


§ 819. WEIGHT AND SUFFICIENCY. 
(1) In general. 


Where defense of payment and receipt in full was interposed, evidence held 
sufficient to support refusal of judgment of nonsuit and to sustain al- 
legations that presiding officer of subordinate lodge fradulently rep- 
resented that association sefused to pay full amount, when in fact he 
had orders for full payment in his possession at time. Norwood v. Most 
Worshipful Grand Lodge of North Carolina Free and Accepted Ancient 
Masons. CH. GD) cecaccccevosessencccesccccseccecestesosecesecessousens 

Proof of issuance of certificate and of death established prima facie case in 
favor of beneficiary. Williams v. Modern Woodmen of America. (Mo.) 

Introduction in evidence by plaintiff’s widow of deceased husband’s certificate 
together with proof that she was husband’s widow and designated bene- 
ficiary, with proof of demand for payment of amount called for, and 
of society’s refusal to pay, made prima facie case for plaintiff. Han- 
heide v. Supreme Tribe of Ben Hur. (BMO.) crcccccecssecescccecsvcee . 

In action on certificate between former beneficiaries and beneficiary at time 
of member’s death, evidence held to show that member was person of 
sound mind at time she changed beneficiaries in action on certificate 
evidence held insufficient to show that issuance of new certificate chang- 
ing beneficiaries was secured through — or imposition. Allen v. 
CURRIRGROM.  CHOBB) - occ cove vce cesececceccdc Sectavevievvess veces uanuse 

In action involving issue of whether defendant was an assessment life insur- 
ance company under statute or fraternal beneficiary society, defendant, 
by introducing in evidence duly certified copy of license to do business as 
fraternal beneficiary society issued by proper authority, made out a 
prima facie case, that it was such a gociety under statute. Olsen v. 
Supreme Council] of Royal Arcanum (MO.)....cccccceccccccsscccccccece 

















(2). Matters of avoidance of forfeiture. 


Evidence held to warrant findings that member was not delinquent in payment 
of monthly dues. Sullivan v. Supreme Council of Catholic Mut. Ben. 
Ass’n. CHAD seccecvscccccdccenciee svete cdeceucspeseventebasanecntvads 

Jury’s finding that insured was in good health at time of application and 
receipt of certificate, held warranted. Sovereign Camp, Woodmen of the 
World, v. Nash, (TOMAR) cccvccccccevesssccccscedeseestcescesoesee 

On issue of whether insured misrepresented health in ‘application, evidence 
held insufficient to support judgment for beneficiary. Modern Woodmen 
of America v. Atcheson. CTORMS.)  cvcccsvdccpecesicscecs ocecccces 

Evidence held to show that insured for some years “before ‘death’ had suffered 
from attacks of indigestion threatening life. ee Camp, Woodmen 
of the World v. Thomas. (KY.) .....ssesseeeees 

Questions asked upon application as to whether or ‘not “applicant had con- 
sulted or been attended by physician for certain diseases are material, 
and false answers operate to annul certificate; further held that finding 
of jury that insured had not consulted or been attended by physician 
within fixed time is contrary to evidence. Glasgow v. Sovereign Camp, 
Woe GW. GHRRED  ncccvdcsiccrctdccedsceweccsccantscsctcseusetsstucdenanes 

Evidence sustained finding that insured had not changed to more hazardous 
employment. Howard v, Sovereign Camp, W. O. W. (Kan.) 


(4). Death or injury and cause thereof. 

Where something appears that can have caused death and other adequate 
cause for it is not made to appear, it may be found that cause appear- 
ing was actual cause. Cummings v. Railway Mail Ass’n. (Iowa) 
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§ 820. AMOUNT OF RECOVERY. 


§ 821. ——- IN GENERAL. 


Petition for death benefits held against National Council and not Local 
Council where local council failed to keep itself in good standing 
to member’s prejudice, action by dependent is against it for damages. 
Gilbert v. Dalton Council No. 30, J. O. U. A. M. (Ga@.) ..secesencecees 


§ 823. TRIAL. 


§ 825. —— QUESTION FOR JURY. 


(1) In general. 

What is reasonable time, after learning facts, to rescind policy and return 
payments for fraud, while ordinarily question of fact is one of law when 
facts have been ascertained or are undisputed or admitted. Grand 
Lodge of Brotherhood of Railroad Trainmen v. Clark (Ind.) ......... 

Dependency is usually mixod question of law and fact to be determined by 
jury under proper instructions from trial judge whether trained 
nurse, able to earn own living, was dependent on member when nomi- 
nated by him as beneficiary held for jury. Sovereign Camp W. O. W. v. 
Hoehn. (Ala.) 

Denial of nonsuit in action on certificate held “not reversible error. 

Camp of W. VO. W. v. Warner (Ga.) 

Evidence held to show conclusively absence of eyewitness to shooting 
though there were witnesses who testified to facts observed after 
shooting from which it might have been conjectured that shooting 
was accidental. Fiedler v. Iowa State Traveling Men’s Ass’n (Iowa)... 


(2). Avoidance or forfeiture. 
Whether certificate had been invalidated by failure to pay premium held 
for jury. Royal Neighbors of America v. McCullar .(Ark.) ....... é 
Whether deceased member had defaulted assessments held for jury. Han- 
heide v. Supreme Tribe of Ben Hur. (Mo.) 
Question of overpayments sufficient to keep certificate alive held for jury. 
Olsen v. Supreme Council of Royal Arcanum (Mo.) 


(3). Death or injury and cause thereof. 

If there was evidence enough to take question whether fall caused death to 
jury, it was error to direct verdict for defendant though defendant ad- 
duced testimony by physicians that consumption caused death.—Where 
certificate insured against death due to fall but not against death from 
disease and there was evidence that insured was in better condition at 
time of fall than for long time prior thereto and subsequently was in 
much worse condition, it was question for jury whether death was due to 
fall. Cummings v. Railway Mail Ass’n. (Iowa) 

Where certificates exempted from liability for death from smallpox, evidence 
held to make question for jury as to cause of death, though proofs of 
death stated insured died of smallpox. West v. National Council, 
Knights and Ladies of Security. (Mo.) 

Where it was contended that insured committed suicide after having at- 
tempted to shoot his wife. evidence held not as matter of law to require 
verdict for defendant. Eminent Household of Columbian Woodmen v. 
Matlock. (Ark.) 

Whether danger to which insured voluntarily exposed himself was so obvi- 
ous that no prudent man would have encountered it, held question for 
jury. Travelers’ Protective Ass'n v. Jones. (Ind.) 

Where insured had disappeared, evidence from which jury could infer that 
insured was dead at time policy was cancelled for nonpayment of dues, 
held sufficient to make case for jury without aid of letters of adminis- 
tration and letter amounting to threat of suicide which were objected 
to as improper evidence. Bergman v. Supreme Tent, Knights of Mac- 
cabees of the World. (Mo.) 


§ 826. INSTRUCTIONS. 
(1) In general. 


Requested instruction that !f member did not avail himself of every avail- 
able opportunity to become reinstated as provided by rule he lost his 
rights under certificate, held properly refused. Labrecque v. Catholic 
Order of Foresters. (Me.) 

In action on certificate, charge as to beneficiary’s right to recover held not 
erroneous. Sovereign Camp of W. O. W. v. Warner (Ga.) 


(2). Death or injury and cause thereof. 

Where it was contended that insured had committed suicide, instruction dis- 
tinguishing between voluntary act and accident and not between sane 
and ingane act held not erroneous in absence of objection or specific re- 
quest. Eminent Household of Columbian Woodmen v. Matlock. (Ark.) 

Where defense was that member met death while in violation of law, charge 
that if evidence was such that it could not be determined whether 
member had made unlawful assault, verdict should be for plaintiff, was 


erroneous. Sovereign Camp, Woodmen of the World v. Bailey. (Tex.).. 268 
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